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THE 

AUTHOR 

TOTHE 

READER 

SEeing  there  have  been  expofed  to 
Publick  View,  a  couple  of  Tradts, 
the  one  entituled,  The  Womans 
,  Lawyer  ;  and  the  other  {filed.  The  In- 
|  f ant’s  Lawyer  5  I  have  been  induced  to 
make  a  Publication  of  this  perexiguous 
:  Piece,  and  have  named  it.  The  Law  of 
i  Non  Compos  Mentis :  It  being  no  other 
than  a  Collection  (methodically  di- 
i  gefted)  of  fuch  Laws,  with  the  Cafes, 

! Opinions,  and  Refolutions,  of  our 
common  Law  Sages,  as  do  properly 
concern  the  Rights  of  all  fuch,  as  are 
wholly  deftimte  of  Reafon  :  Some 

A  2  whereof 


The  Author  to  the  Reader. 

whereof  are  become  fo  by  a  perpetual 
Infirmity,  as  Idiots ,  or  Fools  Natural : 
Some,  who  were  once  of  good  and 
found  Memory,  but  by  the  Vifitation 
of  God,  are  deprived  of  it,  as  Perfons, 
in  a  high  Degree,  Diftracted :  Some, 
that  have  their  lucid  Intervals,  (fome- 
times  in  their  Wits,  fometimes  out,) 
as  Lunatick  Perfons :  And  fome,  who 
are  made  fo  by  their  own  Default  $  as 
Perfons  overcome  with  Drink,  whoi 
during  the  time  of  their  Drunkennefs, 
are  compared  to  Mad-Folks.  All  which 
Sorts  of  Non  Compos  Mentis,  are  the. 
Subjedt  Matter  of  the  enfuing  Sheets. 

I  fhall  no  longer  detain  the  Reader 
from  the  perufal  of  them,  than  by 
tendering  him  the  good  Advice,  gi¬ 
ven  by  an  ingenious  Author,  touch¬ 
ing  Witlefs  Perfons  5  which  is  as  fol¬ 
lows  : 


c  Take 


The  Author  to  the  Reader. 

• 

c  Take  no  Pleafure  in  the  Folly  of  an 
‘  Idiot,  nor  in  the  Fancy  of  a  Lunatick, 
c  nor  in  the  Frenzy  of  a  Drunkard  5 
‘  make  them  the  Objedt  of  thy  Pity, 
‘  not  of  thy  Paftime.  When  thou  be- 
c  holdeft  them,  behold,  how  thou  art 
‘  beholding  to  Him,  that  fufFered  thee 
‘  not  to  be  like  them.  This  whol- 
fome  Counfel  of  his,  to  embrace,  will 
be  look’d  on  as  an  Adt  of  Prudence  : 
But  to  rejedt  it,  will  be  fuch  a  piece  of 
Folly,  as  will  undoubtedly  bring  him, 
that  lhall  be  guilty  of  it,  under  the 
hard  Sentence,  of  our  old  Englijh  Pro¬ 
verb,  Let  him  be  beggd  for  a  Fool. 
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O  F  T  H  E 


RELATING, 

*  * 


Firft,  To  IDIOTS. 

I#  YF  the  King  commit  the  Body ,  or  Eft  ate,  of  an  Idiot  s 
A  *0  J.  S.  Jo  Jo  with  him  as  he  pleafi ?s,  whether  this 
Grant  be  good  ?  26 

Z»  Whether  the  King  frail  have  the  Mean  Profits ,  from 
the  time  of  the  firft  Seifure  of  the  Idiot,  or  from  the 
time  of  the  Office  found  ?  27 

5.  At  what  time  was  the  Prerogative  in  the  Cuftody  of 
Idiots  Lands  conferred  on  the  Crown ,  during  the  Life 
of  an  Idiot ,  or  Natural  Fool  ?  29 


A  4 


4.  Whe- 


A  Table  of  the  Queries. 

4.  Whether  the  Ter-Tenant  (hall  he  allowed  to  Traverfe 

an  Office  of  Idiocy,  upon  a  Scire  Facias  brought  againfi 
him  by  the  King  ?  32 

5.  Whether  there  be  any  Diver fity  in  the  Cafe  of  the  King, 

to  anfwer  either  to  the  Tenure >  or  the  Poffeffion  ?  3  2 

6.  Whether  an  Idiot ,  or  Fool  Natural ,  can  be  bound  by 

the  Sale  of  his  Goods ,  in  Market  Overt  ?  33 

7.  Whether  a  Stranger  may  tender  Money  in  Performance 
of  a  Condition  to  fave  the  Efiate  of  an  Idiot  ?  gg 

8.  If  an  Idiot  (hould  make  his  Tefi ament  wifely ,  and 

reafonably ,  to  the  Shew ,  whether  this  Tefi  ament  of 
his  be  good,  or  not  ?  34 

9.  If  an  Idiot  above  the  Age  of  2 1  Tears ,  makes  a  Feoff¬ 

ment  in  Fee  of  his  Inheritance,  how,  and  in  what 
manner  that  Feoffment  may  be  avoided  during  his 
Life ?  39 

10.  A  Fine  levied  by  an  Idiot ,  what  it  operates  ?  40 

1 1.  A  Fine  levied  by  J.  S.  Uncle  of  an  Idiot,  who  was 

feifed  of  an  Inheritance >  ( the  faid  J.  S.  dying  in  the 
Life  of  H.  the  Idiot),  whether  this  Fine  Jo  levied, 
can  bar  the  Grand *  Child  of  J.  S.  ?  •  42 

1 2.  Whether  the  Cufiody  of  an  Idiot,  holding  by  Copy  of 

Court-Roll,  belongs  to  the  King  by  his  Prerogative ,  or 
to  the  Lord  of  the  Copyhold  Mannor  ?  44 


13.  Whet 


A  Table  of  the  Queries, 

Whether  there  he  any  Difference  between  an  Eft  ate. 
made  in  Perfon ,  or  by  Attorney ,  as  to  an  Idiots  or  any 
other  Non  Compos  Mentis  ?  45 

14  .A  Man  dies  feifed  of  Land>  his  Heir  being  an  Idiot , 
and  before  Office  he  levies  a  Finey  whether  the  King 
ffiall  have  the  Cuftody  of  the  Lands ,  or  not  ?  47 

15.  Idiots  in  the  Cuftody  of  the  Prince >  whether  fach  Cu¬ 
ftody  can  be  devifed  by  the  Left  at  or  ?  47 

1 6,  Idiocy j  whether  in  any  Cafe  triable  in  the  Ecclefta - 

ftical  Court  ?  48 

17#  An  Executor  having  obtained  Judgment  in  an  Ac - 
comptj  and  having  the  Defendant  in  Execution  for 
Arrearages ,  and  the  Leftament  being  afterwards  an¬ 
nulled  for  Idiocy  in  the  Teftatcr 9  whether  the  Tefa- 
went  being  difapproved 3  an  Audita  Querela  will  lie 
for  the  Defendant  ?  49 

1 8.  Whether  an  Attornment  made  to  a  Grant  by  an  Idiot 5 
or  other  Non  Compos  Mentis^#  be  good  in  Law  ?  50 

j  9,  Whether  an  Incjuifition  fall  bind  an  Idiot  ,  without 
an  Examination  by  the  Council  ?  51 

20.  JVb  Pcjfeffions  in  Lands  defeending •  to  an  Idiot , 
only  a  Rights  whether  the  King  can  enter 3  J  have  the 

Cuftody  of  it  ?  51 


Secondly, 


A  Table  of  the  Queries, 


Secondly ,  ToPerfons  Furious^  or  Vijlraffled. 

1.  f  iT  7 Hether  Madnefs ,  or  Infanity  of  Mind ,  ought 

▼  V  £0  proved  by  him  that  objeffeth  the 
fame  ?  66 

2.  Madnefs  y  before  the  making  of  a  Te ft  ament  ^  whether 

it  can  be  prefrmed  to  continue  ?  67 

3.  Furor p  or  Madnefsp  whether  hard  to  be  proved  ?  68 

4.  Madnefs p  whether  it  may  be  proved  by  fingular  Wit - 

nefs  ?  6p 


5.  Whether  the  Grant  of  a  Copyhold  Efiater  made  by  the 
Lord  of  the  Copyhold  Mannorp  that  is  a  Mad-man 5  can 
he  gGod  in  Law  ?  .69 

6»  A  Mad-man  being  feifed  of  Land ,  and  granting  a 
Rent-Charge  out  of  this  fame  Landp  dies ,  his  Heir  err 
fringe  and  the  Grantee  diftraining  for  Rent-Arrears , 
whether  the  Heir  may  bring  an  Aftion  of  Tre- 
fpafs  i  70 

7*  A  Man  of  Sane  Memoriej  feifed  of  Landp  makes  a 
Feoffment  j  and  after p  when  he  is  befides  himfelf  or 
diftraHedp  makes  a  Letter  of  Attorney  for  Livery  of 
Seifin ,  which  is  executed  accordingly ,  the  Feoffor  dies  ; 
whether  the  Heir  may  lawfully  enter  upon  the  Feoffee  ? 

71 


8,  Whe- 


A  Table  of  the  Queries. 

$♦  Whether  the  Entry  of  the  Heir  of  a  Furor  Man  he 
lawful ,  maugre  a  Defcent  had  in  the  Life  of  his  An - 
cefiors  ?  71 

9.  What  kind  of  Vr ivies  can  dif able  him ,  who  was  de¬ 

prived  of  the  ZJfe  of  Reafon,  and  Under (landing  ?  Or 
by  whom ,  and  what  Affs  done  by  a  Mad- man ,  can  he 
avoided  ?  71 

10.  Whether  a  Man  DiftraBed ,  or  out  of  his  Wits ,  be 

rehevable  in  a  Court  of  Equity ,  £0  avoid  a  Deed  made 
by  himfelf!  7? 

21.  Whether  this  Maxim ,  That  the  Tarty  cannot  difable 
himfelf  Jhall  hold  good  in  Criminal  Caufes  *  Felony , 

Mart  her,  and  Tetit  Treafon  ?  74 

1 2.  <3  Ate  while  he  is  Non  Compos  Mentis,  de (troys 
himfelf  whether  he  can  be  faid  to  be  Felo  de  fe  ?  78 

1 3.  Whether  he  that  is  Non  Compos  Mentis*  and  totally 

deprived  of  all  Compaffimgs,  and  Imaginations,  can 
commit  High-Treafon ,  by  Compaffing  and  Imagining 
the  Death  of  the  King  ?  79 

14.  Whether  a  Mad- man  be  punifiiable  in  Trefpafs  !  83 

15*  Whether  a  Furor  Man  can  be  a  Turchafer  !  84 

16 .  Whether  the  Will  of  one  that  afterwards  becomes 

Mad y  or  Difir  aBed, jhall  (land  good  in  Law  !  84 

17.  Whether  a  Fine  before  a  Judge  of  Non  fane  Memo- 

rie,  or  a  Grant  of  an  Office  made  by  him ,  be  good  in 
Law  ?  86 

18  A 


A  Table  of  die  Queries, 

2$.  A  Mad- man  makes  an  "Exchange  of  his  Lands  with 
J.  S.  for  other  Lands ,  and  the  Exchange  is  accordingly 
executed  ?  the  Non  fane  Man  dies ,  whether  his  Heir 
can  avoid  this  Exchange  ?  8  6 

Ip*  Whether,  and  in  what  Cafes,  Lachefs  can  prejudice 
an  Idiot,  Mad-man 8  or  other  Non  Compos  Mentis  ?  87 

20,  Whether  he  that  is  a  Furor  Man,  can  he  appointed 
Tutor  ?  8p 

2 1  ,  Whether  a  King,  or  other  Sovereign  Prince,  during 

<  the  time  of  his  Infanity  of  Mind ,  be  capable  of  ma¬ 
king  Peace  ?  po 

22.  Whether  it  he  lawful  to  fpeak  Untruth  to  Mad-men  ? 

po 


Thirdly, 


A  Table  of  die  Queries. 


Thirdly,  To  LV  N  A  TICKS. 


1.  r  Hether  the  Teft  ament  made  hy  a  Lunatick 3 
*  V  during  his  mad  Fits 3  he  valid  in  Law, 

when  he  is  come  to  him f elf ?  103 

* 

2.  Whether  a  Teft  ament  can  be  made  by  a  Lunatick  Per* 

fan  betwixt  his  Fits  ?  103 

3.  If  a  Teft  ament  be  made  by  a  Lunatick  P  erf  on,  and 

the  time  of  the  making  unknown 3  whether  this  Teft  a- 
ment  be  good  or  not  ?  104 

4.  Whether  the  Dying  feifed  of  a  Baftard  Eigne ,  with¬ 
out  Interruption,  fall  bar  the  Right  of  a  MulierPuifne 9 

othat  is  a  Mad-man,  or  a  Lunatick  ?  105 

5.  Whether  a  Lunatick  can  be  prejudiced  by  Laches  of 

fuing  Livery?  1  106 

6.  Whether  a  Lunatick  be  puni fable  for  hurting  a  Man  ? 


7.  Whether  a  Devife  by  a  Lunatick,  be  aided  by  the  Sta¬ 
tute  of  43  Eli?..  Of  charitable  Ufes  ?  1 07 

/Iff ions  touching  a  Lunatick?  s  Lands,  whether  they 
muff  be  brought  in  his  own  Name  ?  108 


9>  Whe- 


o 
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A  Table  of  the  Queries. 

Whether  the  Lord  of  a  Mannor  can  grant  the  Cuflody 
of  a  Copihold ,  belonging  to  a  Lunatick ,  without  a  fpe- 
cialCufiom ?  iop 

so.  Whether  the  Atts  of  a  Lunatick)  during  his  -Inter- 
mijfions ,  or  lucid  Intervals ,  binding  ?  no 

11.  Whether  the  King)  who  is  to  keep  the  Lunatick,  his 
Wife ,  Children ,  the  Frofits  of  the  Lands,  can 
grant  them  over  to  the  proper  ufe  of  another  Ferfon  ? 

1 10 

12.  Whether  the  Committee  of  a  Lunatick ,  C<?» 

?  hi 

13.  If  a  Dean  of  Paul5*  happen  to  be  a  Lunatick,  who 

(hall  have  the  Cuftody  of  him  ?  1 1 2 

1$.  If  a  Man,  in  Criminal  Cafes,  be  fufpeffed  to  coun¬ 
terfeit  Madnefs,  or  Lunacy,  how  Jhall  it  be  difcerned , 
whether  he  be  mad,  or  not  ?  1 1 5® 

15.  A  Bargain  by  a  Lunatick,  before  the  Lunacy  found, 
whether  avoidable,  by  being  found  a  Lunatick,  with  a 
Retro fgett  of  fever  al  Tears  ?  1 1 5 

1 6. .  Whether  the  View  of  Land,  according  to  the  Sta¬ 
tute  of  Weftm.  2.  c.  48,  be  grant  able  tn  all  Cafes  to 
Infants,  to  Men  in  Frifon,  to  Lunaticks ,  or  fucb-like . 

M  '  •  i*7 


Fourthly, 


<£ 
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Fourthly,  To  DRUNKARDS. 


either  in  Criminal ,  or  Civil  Affis  ?  122 

2.  A  Drunken  F erf  on 3  whether  he  may  make  a  'Te fo¬ 
ment  ?  123 

Je  Such  violate  the  good  Name  of  others 3  with  oppro^ 
brtous  Words 5  through  Weaknefs  of  their  Brain %  either 
by  Frenzy?  Drinks  or  other  Lightnefs 9  how  are  they 
to  he  dealt  withal  ?  125 


'The  Reader  is  defired  to  Correct  thefe  Fault s}  before  he 
begins  :  Other  minuter  Faults ,  of  literal  Errors ,  and 
Pointings ,  it  is  expected  his  Candor  will  pafs  over • 

INftead  of  Doth  the  Law,  read,  Doth  not  the  Law,  p.  2.  L  22. 

ftead  of  Bi\  4.  r.  Br.  Idiot  4.  p.  23.  Inftead  of  an  Aft,  r. 
a  Trait,  p.  26.  Inftead  of  Thompson’s  Cafe,  r.  Tour  fin's  Cafe,  p.  27. 
Inftead  of  any  Man  make ,  r.  M^w  may  make .  p.  3  4.  Inftead  of 
<0  Man  fiifid,  r.  ^  Maw  died  fit  fed,  p.  47.  Inftead  of  being  fit  fed 
of  a  Carve  of  Land  in  Fee.  r.  being  feifed  of  a  Carve  of  Land ,  grant 
a  Rent  ijfuing  out  of  the  fame  Land  in  Fee,  p.  70.  Inftead  of  tuentur, 
r.  tenentnr,  p.  77.  Inftead  of  de  pradiftmibus,  r.  de  aiiionibus, 
pt  72*  Inftead  of  detus,  r.  <vetus,  p.  94. 
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THE 

LAW 

O  F 

A(ON  COMPOS  £\£ENTIS, 

Inquifited  and  Explained. 


BEFORE  I  come  to  Treat  of  the  Law  relating 
to  perfons  of  Non  Sane  Memorie  ,  I  fhall  by  way 
of  Introduction  (hew  the  Reader  upon  what  Right 
.  .  Dominion  of  Infants y  Idiots  and  Mad-  men 

is  grounded.  In  performance  whereof,  I  muft  be  be- 
holding  to  Hugo  Grotim  (that  Prodigy  of  Learning) 
whofe  Words  are  thefe  following : 


re^Pe<^  he)  the  Laws  of  Nature  only, 
no  Right  of  Propriety  can  be  admitted  to  thofe3  who 
cc  have  not  the  Ufe  of  Rea- 

“  f°n:r  BuC  Gentium,  Lib.  a.  Cap.3.  Se&  6,  De  jure 
the  Law  of  Nations,  for  belli  &  pacts, 

cc  the  Common  Good^  doth 

5  indulge  this  Favour  unto  Infants ?  Idiots  and  Mad - 

B  ’N  a  Mtrty 


I 


ce 


tc 


u 


pojfunt  prater  naturam  contra  na 
turam  nihil 


Cf)£  Halt)  Of  Non  Compos  Mentis, 

t£  Men ,  that  they  may  lawfully  receive  and  retain  the 
propriety  of  things.  All  Mankind  in  the  mean  time 
fuftaining  their  Perfons.  For  Humane  Laws  may  con- 
fLitute  many  things,  that  were  Preternatural,  but  not 

tc  any  thing  that  is  againft 

Humana  jura  muita  conjlituere  «  Nature.  AncJ  therefore 

44  that  right  of  Dominion 
44  that,  in  favour  to  fuch, 
i  is  by  the  unanimous  confent  of  all  Civiliz’d  Nations* 
f  thus  introduced,  may  haply  confift  with  the  firft  Adt 
4  of  Dominion,  which  is  a  power  to  have  and  to  hold 
c‘  things  in  Propriety  ^  but  not  with  the  fecond  Adf, 

4  which  is  freely  and  voluntarily  to  difpofeof  them  wkh- 
Sc  out  a  Guardian  (it  being  but  Equal,  that  thofe  that  cam 

cc  not  govern  themfelves , 
JEquurn  eft ,  ut  qui  fe  regere  u  fliould  be  gOVern5d  by  0“ 
non  pot  eft,  regatur  aliunde.  £t  thers.)  For  as  to  the  right 

44  of  Alienation ,  and  the 
4<like,  becaufe  in  their  own  Nature  they  imply  the  A<ft  of 
44  a  Will,  guided  with  (  a  )  Reafon,  which  Infant  s>Idi- 

,  ,  „  .  u  ots  and  Madmen  have 

U)  Ahcnam  rerum  fihdum  «  Therefore  doth  the 

deliderat  habere  judicium.  Cal'  T  ,  r 

fiodorus  ir,  n.  Law  Perm,t  thefe  A&S 

“unto  them,  as  to  the  life 
44  and  free  Exercife  of  their  Rights. 


But  here  may  be  ftarted  a  Queftion  or  two  : 

v  * 

Queft,  One  whereof  is  this  ;  If  there  he  found  a  Veo- 
ple  that  have  no  ufe  of  Natural  Reafon  at  ail ,  Whether 
all  Right  and  Dominion  may  be  taken  from  them  ? 

Sol.  It  is  not  fufficient  (faith  Grotius)  to  juftifie  a 
War,  to  pretend  ,  that  we  were  the  firft  Difcoverers  of 
any  places  in  cafe  it  be  pofleft,  thos  by  Pagans  and  Infi¬ 
dels, 


Cfie  lata  of  Non  Compos  'Mentis,  3 

dels,  or  by  Men  of  dull  Apprehenfion  >  for  to  entitle  our 
[elves  to  be  the  fir fi  Found - 

erSy  J tis  necefiary^  that  the  inventio  eft  eorum}  qua  nulLus 
Land  [0  found  jhould  belong  funt. 
to  none .  Neither  is  it  ne- 

CeiTary  to  Propriety  or  Dominion,  that  a  Man  fliould  be 
endued  with  Virtues  Moral,  or  (a)  Theological,  or  to  be 
of  a  quick  Underhand ing  > 

yet  may  this  feem  to  be  (a)  A  true  Maxim  in  Divinity , 

juftifiable  ,  That  in  cafe  Dominion  is  not  founded  in 

there  can  be  found  a  Peo*  ce s  B ^  Br0 faJ!8  1 

pie- that  have  no  ule  of  M=*  'm  yls  Cafes  of  Confdence  ?  Lib.  5* 

tural  Reafon  at  all,  there  Cap.  41.  Qu.  1.  Numb.  7, 
all  Right  and  Dominion 

may  be  taken  from  them  :  Yet  ought  we  in  Charity  to 
to  make  them  fuch  an  Allowance  as  is  neceffary  for  their 
iupport  and  maintainance,  as  well  as  to  other  1  elects  and 
Madmen,  For  as  to  what  has  been  already  faid  concern* 
ing  the^Care  which  the  Law  of  Nations  take  to  preferve 
the  Property  of  Infants  and  Lunaticks,  it  appertains  to 
fuch  People  with  whom  we  have  any  commerce,  or  make 
any  contract  with,  which  we  cannot  have  with  fuch'  a 
People,  as  are  wholly  and  altogether  destitute  of  Reafon  > 
and  therefore  of  thefe  it  may  be  very  well  doubted,  whe- 
;  ther  they  have  any  Property  at  alb  Grotius  De  jure  Belli 
!  &  Facts,  Lib .  2.  Cap .  22.  Seth  9%  10. 

I 
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Quefi ,  The  other  Queftion  may  be  this.  If  a  King  or 
Sovereign  *  Vrince  be  a  Minor ,  or  if  \  he  be  not  of  found 
Memory >  whether  fuch  a  one  has  Right  to  Govern  ? 

Sol.  For  the  Solution  of  this  Queftion,  we  muftdi- 
flinguidi,  as  in  private  Dominion,  fo  in  Empire,  between 
the  Right  it  felf,  and  the 

exercife  of  that  Right,  or  Grotius  De  j  tire  belli  pads) 
between  the  hrft  adf  and  Lib.  1,  C ah.  3.  Sebf,  24. 
the  fecond ,  for  as  a  King 

B  2  (though 
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(though  an  Infant)  hath  a  Right  to  Govern,  but  is  not 
permitted  to  exercife  that  Right ;  fo  he  that  is  Furiofus 
a»t  captivus ,  Mad,  or  a  Prifoner,  or  that  fo  lives  in  a  Fo¬ 
reign  Country,  that  he  is  not  permitted  freely  to  ad  in 
fach  matters,  as  concern  the  Good  of  that  Empire,  that 
is  remote  from  him  s  for  in  all  fuch  cafes  they  have  their 
Lieutenants,  or  Vice- Roys  to  ad  for  them  :  Wherefore 
Demetrius  living  under  reftraint  with  Seleucus ,  did  for¬ 
bid  any  Credit  to  be  given 
to  his  Letters,  or  unto  his 
Seal  5  but  commanded,  that 
all  things  fhould  be  fo  go¬ 
verned  as  if  he  were  dead. 
Note,  Girard  affirmeth,  that  it  hath  been  the  Cudom 
of  the  French ,  to  honour  their  Kings,  whatfoever  they  are, 

whether  wife  or  fooli(h,va- 


Piutarch  in  Demetrius,  and 
Peter  de  la  Primadaie,  in  his 
French  Academy,  cap.  50. 


De  I?  Eft  ate  de  France,  Lib.  r. 
Sir  John  Hayward  in  the  Life 
of  King  William  II.p.i  5  r.  Edit. 
1613. 


liant  or  weak,  efteemingthe 
Name  of  King  to  be  Sa¬ 
cred,  by  whomfoever  it  be 
born. 

And  therefore  they  obeyed  not  only  Charles  theSimple, 
but  Charles  the  fixth  alfo  ,  who  reigned  many  years 
in  plain  didradion  of  his  Mind.  So  when  Alexandrides ^ 
King  of  Sparta ,  left  two  Sons,  Chomenes  the  Elded,  di- 
ftraded  in  his  Wits,  and  Doricus  theyoungeft,  both  able 
and  enclined  to  all  Adions  of  Honour,  the  Spartans  ac¬ 
knowledged  Cleomenes  for  their  King. 

Having  given  the  READER  an  Account  upon 
what  Right  the  Dominion  or  Propriety  of  In  faints, Ideots 
and  Mad-mCn  is  founded  ;  I  (hall  now  proceed  to  treat  of 
the  Law  of  England  (as  alfo  to  mention  Sparfim ,  here 
and  there,  the  Roman  and  Canon  Law)  relating  to  fuch 
as  are  deprived  of  the  Ufe  of  their  Reafon,  Wits  and 
Underdanding. 


A 
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A  Man  of  Non  fane  Memorie ,  is  termed  among'  the 
Latines  In f anus ^  Fatuus,  Amens,  Demens  ?  Mente  Captus 
Maniacus  Furiofm ,  Stultm ,  Err  ore  Mentis  Affe&us^  a 
Rationis  uju  Deft  it  ut  us  Lunaticus  s  and  Non  Compos 
Mentis  >  Of  which  feveral  Terms,  the  lail  of  all  is  moll 
fure  and  legal  *  and  accor¬ 
ding  to  our  Englilh  Legu-  A  feveral  forts  of  Non  Corn. 

leians  or  Lawyers  5  Non  pos  Mentis  in  the  Common  Law 
Compos  Mentis  is  of  four 

forts  :  Firft,  He  that  is  an  Idiot  Born »  Next,  He  that  ‘ 
hy  Accident  afterwards  lofeth  his  Wits  :  Thirdly,  A  Lu¬ 
natic  k.,  that  hath  fometimes  his  Under  ft  anding  3  and 
fometimes  not :  Laftly,  He, 
which  hy  his  own  act  depri¬ 
vet  h  him f elf  of  his  right 
mind  for  a  time^as  a  Dr  an- 
hard . 

Of  thefe  four  forts  in 

their  Order,  and  that  by  way  of  Defcriptio»5  by  way  of 
Remark,  and  by  way  of  Query, 


Co.  Lit.  246.  b.  247.  a.  Co.  L. 
4.  Beverley  s  Cafe.  Cowells  In¬ 
terpreter  Tiv.  Non  Compos 
Mentis,  and  Minihew's  Quids 
into  the  Tongues 7  495. 
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‘  \  r 

Part  the  FIRST. 

'  '  ■- 

Of  him  that  is  an  Idiot  Bom. 

* 

« 

SECT.  I. 

# 

An  Idiot  or  Natural  Fool 9  who. 

BE  fore  a  Defer  ip  don  be  given  of  an  Idiot ,  that  frona 
his  Nativity,  by  a  perpetual  Infirmity,  is  Non  Com¬ 
pos  Mentis,  it  will  not  be  much  amifs  to  give  fome  Ac¬ 
count  of  the  firil  Original  of  the  Word  [Idioi]  :  Idiot  a 
or  Idiotes,  is  a  Greek  Word,  and  properly  iignifies  a  pri¬ 
vate  Man,  who  is  not  employed  in  any  Publick  Office, 
Amongfl  the  Latines  it  is  taken  for  illiterate  or  foolifh  > 
and  hence  in  Cicero ,  and  other  good  Authors,  Idiot  a  fig- 
nifies  commonly  an  unlearned  and  illiterate  perfon  }  In 
Herodian,  he  is  (aid  to  be  y\$iCfrn$  qui  rei  alien  jus  efi  im - 
peritus ,  ut  ’iSuimis  t**s  iecT^uXg.  But  among  the  Englifh 
Juriiis,  Idiot  is  a  Term  of  Law,  and  taken  for  one  that 
is  wholly  deprived  of  his  Reafon  and  Under  handing  from 
his  Birth  and  with  us  in  our  common  Speech  is  called  a 
Fool  Natural ;  of  whom  there  has  been  given  a’Deforip- 
tion  byfeveralof  our  Law- Authors. 

Mailer  Fitz,herbert  deferibes  an  Idiot  thus :  He  who* 
{hall  be  / aid  to  be  an  Idiot  from  his  Birth ,  is  fucb  a  Per - 
fon,  who  cannot  account  or  number  twenty  fence ,  or  can¬ 
not  tell  who  is  his  Father  or 
Nat.  Brev.  5 79.  B.  de  Idiota  Mother ,  or  how  old  he  Is, 
Inquirendo.  &c.  So  that  it  may  appear- 

that  he  hath  no  under fi and - 
wg  of  Rea  fon,  what  jhall  be  for  his  Profit,  or  what  jhall 
be  for  his  Lofis . 


The 
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The  Author  of  the  Expofition  of  the  Terms  of  the 
Law,  gives  this  Defcription  of  him  *? 

Idiot  is  he  that  is  a  Fool  Natural  from  his  Birth ,  and 
knoweth  not  how  to  account  or  number  twenty  fence,  or 
cannot  name  his  Father  or 


Mother ,  nor  of  what  Age  Tit,  Ideot  £  201,  a,  b. 
himfelfis ,  or  (uch  like  eafy 

and  common  Matters ,  Jo  that  it  appear  eth  he  hath  no 
manner  of  underfunding  of  reafon  or  government  of 
himfelf  what  is  for  his  profit  or  difprofit ,  &c. 

An  Idiot  *by  the  Civilian  Swinbourn ,  is  thus  defcribed* 
An  Idiot 5  or  a  natural  Fool  is  he,  who  notwith funding 


he  be  of  lawful  Age ,  yet  l 
number  toTwenty ,  nor  can 
tell  what  Age  he  is  of  nor 
knoweth  (bj  who  is  his  Fa¬ 
ther  or  Mother ,  nor  is  able 
to  anfwer  to  any  fuch  eafie 
Quef  ion\  whereby  it  may 
plainly  appear  that  he  hath 
not  reafon  to  difcern  what 
is  to  his  profit  or  damage > 
though  it  be  notorious ,  nor 
is  apt  to  be  informed  or 
infiruBed  by  any  other. : 
His  T  reatiie  of  Teftaments 
and  laft  Wills,  Part  2.  Sed. 
4-  £  27,  a.  b.  Edit.  1570. 
Vide  more  of  an  Iidot’s  de¬ 
fcription  in  Stanford  fuper 
Frarog,  Regis,  c.  9.  f.  34, 
Edit.  1567.  And  ML  31* 

P-  37* 


?  is  fo  witlefs  that  he  cannot 

(b)  Quid  ?  Eftne  ftatim  fa- 
urns  quifquis  non  poteft  de» 
monftrare  patrem?  Abfit  : 
Nam,ut  concedam  filium  ilium 
merito  fagacem  did,  fuum  qui 
novit  patrem,  certe  ft  conclu- 
derem  reliquos  omnes  efte  fats¬ 
os,  vereor,  ne  excluderem  pau* 
cos  Notum  eft,  quod  cecinit  de 
Telemacho,  inftgn  is  Homer  us  r 
Ex  ilJo  natum  mater  me  dicit. 
At  ipfe  nefct'o :  Nam  certum  qm$ 
pojfit  fcire  parentem  ?  Quod  igi- 
tur  fcriptum  reliquit  Fitzher- 
bert ,  Que  tiel  perfon  ferra  die 
Sot  Sc  Idiote,  que  ne  feier  dire 
qui  fuit  fon  pere  ou  mere, 
See.  ita  exaudiendum  eft,  ft  ne- 
feiat  refpondere,  quis  appella« 
tur  ipftus  Pater. 

I  3.  Tit.  Saver  de  default. 


8  S{j C  Lafti  Of  Non  Compos  Mentis, 

S  E  C  T.  1 1. 

Of  the  Remarks  concerning  Idiots, 

I.  REMARK. 

* 

IF  a  perfon  hath  fo  much  knowledge  that  he  cap 
read,  or  learn  to  read  by  Inftru&ion  and  Information 
of  others,  or  can  meafure  an  Ell  of  Cloth*  or  name  the 
days  of  the  Week,  or  beget  a  Child,  Son  or  Daughter, 
or  fuch  like,  whereby  it  may  appear  that  he  hath  fome 
light  of  Reafon,  then  fuch  a  one  is  no  Idiot  naturally. 
Expojiticn  of  Terms  of  the  Law,  f  201.  b.  Tit .  Idiot. 
Stanford  fuper  Frarog.  Regis ,  c .  9-  Fitzherbert  Natura 
Brevium ,  p,  5 1  9.  B. 

II.  REMARK. 

*  An  Idiot  or  Fool  Natural  ,  is  uncapable  of  making  a 
•  Teftament  5  nor  can  he  difpofe  of  his  Lands  or  Goods : 
Stat.  of  34  &  35  H.  8.  cap.  5.  Swinbourn  in  his  Trea¬ 
tise  of  Wills  2d  Fart ,  Sett*  4*  /•  3  9*  b.  Go  dolphin*  s,  Or¬ 
phans  Legacy,  Fart  1.  cap.  8.  numb.  3.  p,  25.  CoweV s 
Inftitutes  Lib .  2.  lit.  12.  Seff.  2.  p.  1 1 5 .  Edit .  1605. 

III.  REMARK. 

If  a  Man  be  of  a  mean  underhanding  ( neither  of  the 
wifeft  fort,  nor  of  the  foolifh’ft)  but, indifferent  as  it  were, 
betwixt  a  Wife  man  and  a  Fool,  yea  though  he  rather  in¬ 
cline  to  the  foolifh  fort ,  fo  that  for  his  dull  capacity  he 
might  worthily  be  termed  Grojfam  Caput ,  a  dull  Fate , 
Dunce ,  fuch  a  one  is  not  prohibited  to  make  a  Teftament, 
Swmbourn  2  part ,  fell,  4.  Or*  as  Godolphin  ex^reffeth 

himfelf, 
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himfelft  He,that  only  is  of  mean  Capacity  or  underftand- 
ing,  or  one  who  is,  as  it  were  betwixt  a  man  of  ordinary 
Capacity  and  a  Fool,  fuch  a  one  is  not  prohibited  from 
making  a  Teftament,  Orphan  s  Legacy ,  1  party  cap.  8. 
numb.  3.  But  it  is ’with  this  Provifo  (fays  he)  that  he 
hath  undemanding  enough  to  conceive  what  is  the  nature 
of  a  Teftament,  or  laft  Will,  being  well  informed  there¬ 
of,  otherwife  he  being  deftitute  of  fuch  undemanding,  is 
not  fit  to  make  a  Will.  Simon  de  prrst.de  Interp.  ult. 
Vol.Lib.  2.  Dub.  1.  f.  4.  Co.  Lit.  6 .  The  Maxquefs  of 
JVinchefier  s  Cafe. 

IV.  REMARK. 


If  a  perfon  be  lb  very  foolifh,  fo  very  Ample  and  fottifti 
that  he  may  be  made  believe  things  incredible  or.  impoffi- 
ble,  as  that  an  Afs  can  fly,  or  that  in  old- times  Trees  did 
walk,  Beaftsand  Birds  could  fpeak,  as  it  is  in  vdifop> s  Fa¬ 
bles  5  for  he  that  is  fo  fool- 


■ifli,  cannot  make  a  Tefla- 
ment,  becaufe  he  jhath  not 
fo  much  wit,  as  a  Child  of 
ten  or  eleven  years  old,  who 
is  therefore  inteftable,  namely,  for  want  of  judgment. 
Swinbourn  2  party  p.  4. 


\eft  amentum  facer  e  non  foffunt 
Imfuberes yquia  nullum  emi?n  am * 
mi  Judicium  eft.  Inftit.  2.  12. 
J.  Cod.  6.  22.  4. 

I  >.»  • 


V.  REMARK. 


Although  by  the  Laws  of  this  Land,  He  that  can  mea- 
fure  a  Yard  of  Cloth,  or  rightly  name  the  days  of  the 
Week,  or  beget  a  Child  j  (hall  not  be  reputed  an  Idiot  or 
a  natural  Fool }  yet  it  will  not  be  indifputably  granted, 
that  an  adt  fo  natural  as  the  begetting  of  a  Child,  can  fo 
qualifie  a  natural  Fool,  fo  as  to  render  him  in  the  charita- 
bleft  conftrudtion  of  Law  Tellable  5  for  if  he  be  fuch  a 

na- 
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natural  Fool,  as  that  though  of  Lawful  Age  ,  yet  can¬ 
not  declare  of  what  Age  he  is,  nor  number  twem 
ty,  nor  knoweth  his  natural  Parents,  by  their  feveral 
Names  and  Relations ;  and  the  like  eafic  Queftions,  fuch 

an  Idiot  is  undoubtedly  im 
(aj  Cum  Lege  cjitis  intejlabilLs  tellable,  {a)  Godolphin  in 

jubetur  ejje)  eo.  pertmet,ne  ejus  te-  fais  Intituled,  The 

inmomum  recipiatur ,  <&  eo  am-  .  ,  1 

flius  ( ut  ojuidam  put  ant)  neve  Orphans  Legacy  ^  part  I* 

iffi  dJcatur  Teftimonium,  D.  28.  -C.  8. 

1.  26. 

VI.  REMARK. 

% 

Notwithftanding  all  which, v  if  it  may  appear  by  fuffi- 
cient  conjectures  and  circumltances,  that  fuch  Idiots  had 
the  ufe  of  Reafon  and  Uuderftanding  at  fuch  time  as  they 
did  make  their  Teftaments,  then  are  fuch  Tefiameritss 
good  and  valid  in  Law.  3  Eliz>.  Dyer  203,  204.  S win- 
bourn  2  part,  feff.  4.  Godolphin  in  his  Orphans  Legacy , 
part  1  *  cap.  1.  And  yet  (fays  the  fame  Godolphin)  if 
he  be  an  Idiot  indeed,  albeit  he  may  make  a  wife  reafo- 
nable,  and  fenlible  Teflament  as  to  the  matter  of  it,  yet 
it  will  be  void. 

VII.  REMARK. 

To  make  a  Promife  or  Con  trad:  compleat  and  binding, , 
the  ufe  of  Reafon  is  required  in  the  promifer  or  contradfc- 
cr ,  which  renders  the  Promifes  or  Contracts  of  Idiots, 
Mad-men  and  Infants  void  and  of  no  force  in  the  Laws 
of  all  Countries.  Grotius  de  jure  belli  &  pacts ,  lib .  2. 
cap .  if.  feff.  5.  Briton  cap .  28.  f.  6j.  b.  6%.  a*  And 
what  is  laid  of  Gontra&s  and  Promifes,  is  true  alfo  in 
the  Cafe  of  Oaths,  namely.  That  he  that  Swears  fhouldl 
be  of  found  Mind,  and  (hould  ufe  great  deliberation  be¬ 
fore  he  takes  an  Oath  >  of  which  found  Mind  and  deli- 

beratioim 
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beration,  Idiots,  Madmen  and  Infants  are  not  capable* 
protu/s  of  the  Rights  of  War  and  Peace ,  lib*  2,  cap,  13* 
S  fetf,  2o 

VIII.  REMARK. 


He  that  is  a  Fool  natural,  or  a  Mad-man,  is  incapaci¬ 
tated  to  be  a  Judge,  for  want  of  Knowledge  and  dif? 
cretion.  Mirror  c*  2.  fett.  2.  p.  115,11 6.  Edition , 
1642. 


IX.  RE  MARK. 


An  Idiot,  or  Fool  natural  is  uncapablc  of  being  made 
i  an  Arbitrator  called  in  Latine  \Compromifjarius  Judex 
For  the  Law  dilates,  that  fuch  Perfons  be  eleded  Arbi- 
l  trators  as  have  fufficient  skill  of  the  matter  fubmitted 
\  to  them,  and  have  neither  Legal  nor  natural  impediment  > 
That  they  be  not  Infants,  who  by  reafon  of  their  few 
\  years  want  difcretion  and  knowledge  *  that  they  benei-* 
ther  Madmen  nor  Idiots  ,  for  fuch  are  void  of  reafon  and 
:|  underfunding,  Weft.  Symb.idpart,  Sett,  23,26,27. 

Author  of  a  Trad:  Entituled*  Arbitrium  Redivivwm . 

!  *  cap.  4.  p.  19.  D.  4.  B,  9, 

,  X.  RE  M  ARK. 


Every  one  cannot  make  an  Attorny  *  for  an  Infant 
within  Age,  a  Mute,  a 
deaf  Man ,  a  Fool  natural, 
a  man  difraded  in  his 
Wits,  or  other  wile  without 
difcretion  ,  are  uncapable 
of  conf  ituting  Attornies , 

Britt  on,  cap .  126.  f  285. 
bn  Mirror  cap*  3.  IQ.  p .  194. 


Ch ej cun  ne puit  mye  fairest - 
tome :  car  Enfant  de  dens  age ,  ne 
muttf  ne  furd ne  fol  naijire ,  ne 
home  arrage)  ou  autrement  fans 
difcretion^  ne  putt  mis  fairs  At* 
tornes. 


XI.  r  E- 
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.  XI.  REMARK. 

All  fuch  perfons  are  capable  to  be  Effoigners  ,  or 
Excufators,  as  are  not  prohibited  by  Law  >  but  there  are 
fome  that  are  forbidden  ;  among  which  number  are 
Infants ,  all  fuch  as  are  in  Ward  ,  Excommunicated 
perfons.  Madmen  and  Fools  natural,  Mirror  of  Juftices, 
tap,  2.  fell.  30.  p.  175. 

XII.  REMARK. 

If  a  Suit  be  brought  againft  another,  he  may  fay, 
that  he  ought  not  to  anfwer  the  Demandant  or  Plain¬ 
tiff,  for  he  is  an  Excommunicate  perfon,  a  Madman, 
an  Infant  or  a  Fool  from  his  Nativity  *,  andic  fhall  be  a 
good  Plea  or  Exception  to  the  Demandant  or  Plain- 
tifFs  Suit  or  A&ion,  Fleta ,  lib*  2.  cap.  5  4.-  numb.  3. 
p.  11 6.  and  lib.  6.  cap.  38.  numb.  1.  p.  43 1.  and  cap .  40. 
'*numb.  1.  p.  434*  Braffion  lib.  5.  trail.  5.  cap.  20.  numb, 
numb.  1.  f  420.  b.  Mirror  des  Jufiices ,  cap.  2.  fell.  3. 

/•  !17- 

XIII.  REMARK. 

There  is  required  in  them  who  contract  Matrimony, 
a  found  and  whole  Mind  to  confent  >  for  he  that  is 
either  an  Ideot  or  Madman,  without  intermiffion  of 
Fury  cannot  Marry.  The  Womans  Lawyer,  lib.  l.f eft. 
10.  p.  57.  Edit,  id; 2.  This  Confent  (faith  Amefius) 
muft  be  voluntary  and  free,  elfe  it’s  not  efteemed  a 
humane  confent  >  and  hence  the  confent  of  fuch  as 
have  not  the  ufe  of  Reafon  is  no  force  to  fuch  a  Contract, 
Lib.  5.  cap.  35.  Qu.  4. 


XIV.  R  E- 
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XIV.  REMARK. 

A  Man  that  is  Deaf  and  Dumb,  and  yet  hath  Under- 
Handing  ,  may  Attorn  by  figns but  one  that  is  Non 
compos  mentis >  as  an  Idiot,  cannot  attorn, for  that  he  hath 
no  underftanding,  cannot  agree  to  the  Grant,  Co,  Lft„ 
yi  3 1 5  .a.  26  E  3.  63.  iS£,  3.  53.  6Co.f.6p,a*  Sir 
Moyle  Fiiich’r  Cafe. 

• 

XV.  REMARK. 

Minaribus  acquiruntur  pojfejfiGnes,  &  natur alitor  fa™ 
twis)  &  furiofis  per  Tutor es  inde ,  aliter  'vero  minime  eo 
quod  inteUeffum  recipiendi  non  habent ,  nec  retinendi  : 
Curatores  autem  fanum  intelleclum  oportet  habere ,  quia 
'  fi  minor em  fatuum  a  Nativitate ,  *vel  furiofum  miferis 
ut  pojfideas  ,  nequaquam  widens  per  eos  pojfejfonem  ap~ 
prehendijje ,  quia  intelleffum  non  habent,  Fleta  lib.  3. 
c.  15.  nu.  1  4.  p.  203.  VdeBra&on,  lib.  2.  c.  iSrnu,  &. 
f  43.  b. 

XVI.  REMARK. 

It  appears  in  the  old  Books  of  Law,  that  it  was  ex¬ 
pedient  that  Ideots  Ihould  have  a  Curator  or  T utor,  or  one 
that  Ihould  take  the  charge  of  their  Perfons,  Lands  and 
Goods,  which  Office  fince 

is  devolved  to  the  King,  and  Bratton,  lib.  $.  c .20. 

made  parcel  of  his  Preroga-  j;  £  t TLdrTbfliiuto, 
tive,  17  Ei  2.  cap .  5?.  As  ny  j  23.  1.  deCura* 

Fitzherbert  very  well  faith, 
in  his  Natura  Brevium. 

The  King  is  the  Protedfor  of  all  his  Subjedls,  thek  Gooclsa 

Lands  and  Tenements;  and  therefore  of  fuch  as  cannot  go¬ 
vern 
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vern  themfelves,  Stamford  Sur  Brarog,  Regis ,  ya 

Britton  c.  66,  f»i67,  b .  Sir  Thomas  Smith's  Common- 
weatb,  /i£.  2.,  4.  p,  p8.  Eng.  Edit.  1640. 

XVII.  REMARK. 

1  he  King  having  the  cuftody  of  the  Perfons  and  fi¬ 
liates  of  Idiots,  can  let  to  Farm,  rendring  Rent,  all  the 
Poffeilions  of  a  Fool  natural,  but  not  that  which  he  hath 
Tide  unto,  or  Action  :  And  therefore  upon  an  Office 
("finding  that  the  Idiot’s  Anceftors  died  feiied  of  an  Eilate 
Tail  J  it  is  fufficient  to  Traverfe  the  dying  feized,  for  that 
only  entituleth  the  King,  31  E.  3.  Saver  de  Fault ,  37. 
I  H.  7*  2  4.  Finch's  Law ,  lib.  2.  c,  2. 

XVIII.  remark. 

By  the  Common  Law  the  King  (hall  have  as  great 
protedion  of  the  Goods  and  Chattels  of  an  Idiot,  as  of 

his  Lands,  and  that  as  well 

4  Co./.  128,.  Beverlf  s  Cafe.  the  fcattering  of  his  Goods 

and  Chattels,  as  the  Aliena¬ 
tion  of  his  Lands  is  to  be  remedied  and  redreffed  by  the 
King,  to  whom  the  Law  hath  given  the  Protedion  and 
Cuitody  of  him. 

XIX.  REMARK. 

As  after  Office  found,  an  Idiot  cannot  Alien,  Give, 
So  Alienations,  Gifts,  &c,  made  before  Office  found 
fhali  be  avoided  atter  Office  thereof  found,  for  no  Latches 
ffial!  be  iound  in  the  King,  nor  any  prejudice  thereby  (hall 
accrue  to  the  Idiot  for  not  fuing  the  Office  before  the 
Feoffment  of  Gift,  4  Co.f.  4*8.  Beverley  sCafe. 

XX.  R  E- 
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XX.  REMARK, 

If  the  Idiot  dies  before  Office  found,  after  his  Death* 
Jio  Office  can  be  found  ^  for  the  words  of  the  Writ  are, 
Et  ipfum  vi'is ,  &  modis  quibm  fuper  fiatufuo  melius  po¬ 
tent  ts  informari  circumfpeBe  examinaretis ,  &c.  which 
cannot  be  done  when  he  is  dead,  and  without  Office,  the 
King  cannot  be  entituled  ,  1 6  E.  3,  Livery  30.  4  Co, 
f  ]  128,  Beverley  s  Cafe. 

XXL  REMARK, 

When  the  King  is  informed,  that  one,  who  hath 
Lands  and  Tenements,  and  is  a  natural  Fool  from  his 
Birth*  the  King  may  award  his  Writ,  called  Idiot  a  inqui- 
rendo  vel  examinando ,  which  direded  to  the  Efcheator* 
or  Sheriff  of  any  County,  where  the  King  hath  informati¬ 
on,  or  underfunding  that  there  is  an  Idiot  naturally  fo 
Born  ,  fo  weak  of  Underhand ing  that  he  cannot  govern 
or  manage  his  Inheritance ,  to  call  before  him  the  Party 
{ufpeded  of  Idiocy  and  examine  him  -5  and  alfo  to  in¬ 
quire  by  the  Oaths  of  twelve  Men,  whether  he  be  tuffi- 
ciently  witted  to  difpofc  of  his  own  Lands  with  clifcretion 
or  not,  and  to  certifie  accordingly  into  the  Chancery ,  for 
the  King  (as  hath  been  faid  before)  hath  the  Protedicn 
of  hisSubjeds,  and  by  his  Prerogative  the  Government 
of  their  Lands  and  Subftance,  that  are  naturally  defective 
|  in  their  own  difcretioiK 

Dodor  Cowel1  s  Interpreter ,  Br  evict  de  inqulrendo  de  Id  iota 

tit .  Idiot  a  inquirendo ,  &c» 

:  Afinjhew1 s  Guide  to  the  Tongues  3 73.  JSfctey  The  fe ve- 
ral  Forms  of  the  Writs  in  Latine,  direded  either  to  the 
Efcheator,  or  the  Sheriff  are  to  be  feen  in  the  Regifier 
Qrig*  f*  266 #  a,  k 
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XXII.  REMARK. 


When  a  Man  is  found  an  Idiot  from  his  Birth  by  Of¬ 
fice,  he,  who  is  fo  found  Idiot  (falfely  as  he  fuppofeth) 

may  come  perfonally  into 

The  manner  hm  he ■that  is  Chancery  before  the  Chan- 

avoid  the  Office,  celIor>  and  PraY>  that  be“ 

fore  him,  and  the  Juftices 

and  Sages  of  the  Law,  which  he  (hall  call  to  him  (and 

are  called  the  King’s  Council )  he  may  be  examined,  if 

he  be  an  Idiot  or  not  *5  or  by  his  Friends  he  may  fue 

forth  a  (a)  Writ  out  of  the 

(a)  The  Writ  De  Idiot  a  co-  chancery ,  returnable  in  the 
ram  conlilio  ducendo  ad  exa-  ~  /  •  /  •  ; 

minandum,  Reg.  Orig.f  2<57.  Chancery  ,  ibidem  coram 

nobis ,  &  confilio  noflro  ex- 
aminand.  And  if  he  be  found  upon  examination  that 
he  is  no  Idiot,  the  Offic  found  thereof,  and  all  the  Exa¬ 
minations  which  hath  been  made  by  force  of  the  Writ, 
or  the  King’s  Commiffidn,  is  utterly  void,  without  any 
Traverfe,  or  Monfir ans  de  droit ,  or  other  Suit;  asap- 
peareth  by  the  Regifier  Orig.fi  26 7.  and  F.  Iff.  B.  233. 
'vide  15  E.  3.  in  Fitz>.Tit .  Livery  9  Co.  fi  31. 
The  Cafe  of  the  Abbot  of  Strata  Marcella.  Stamford 
fiupsr  Fraerog.  c .  9*f-^^  3 6a.  Edit.  15 ^7* 


XXIII.  REMARK. 


If  a  Scire  Facias  be  awarded  againft  the  Feoffee  of  an 
Idiot,  and  the  Feoffee  appearing,  upon  the  Scire  Facias , 
may  traverfe  the  Idiocy,  as  appears  he  did  in  the  Book  of 

18  E.  3.  •  . 

t 


XXIV.  R  E- 
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XXIV.  REMARK. 

The  Law  gave  the  King  but  the  Cuftody  of  the  Lanas 
of  the  Idiot  i  and  altho5  the  fame  continued  during  the 
Life  of  the  Idiot,  yet  having  but  the  Cuftody,  the  King 
hath  not  the  Freehold,  or  Fee,  but  the  Freehold  is  in  the 
Idiot  .  For  the  Statute  of  Prtrogativa  Regis ,  c,  p.  faith. 
Quod  ptift  mortem  eorum  reddet  ea  reBis  H&redibus  : 
That  after  the  Death  of  fuch.Idiots,  he  fliall  render  it  to 
the  right  Heirs,  1 7  E. 3.1 1.  13  E.  3.  Saver  Default  37* 
4  Co  f  12  6.  b .  Reverie f  s  Cafe. 

I  Stamford  Super  Rrarog.  c.p.  is  of  the  fame  Opinion  5 
(IW  the  King  (faith  he)  has  the  poffeffion 
inuring  the  Idiot’s  Life,  yet  the  King  hath  1  H.  7,  15. 
hot  the  Freehold  thereby,  but  only  a  bare 
Cuftody,  for  the  Freehold  remains  in  the  Heir. 

!  XXV.  REMARK, 

' £  •  '  ; 

The  King  ought  not  to  feize  an  Idiot’s  Lands,  until 
fuch  time  as  he  is  found  an  Idiot  by  Office*  Stamford 
Super  Rrterog.  Regis ,  c.  p. 

I  XXVI.  REMARK. 

The  Office,  when  a  Ferfon  is  found  to  be  an  Idiot, 
hall  have  relation  a  JSfativitate ,  to  avoid  all  mean  A6ts 
done  by  him  -,  that  is  to  fay,  Feoffments  ,  Releases,  or 
he  like.  Fit&herbert ,  and  Stamford ,  Super  Fnerog, 

|  ^  t  r-;*  ..  f  . 

IH&  ’  •  fc  t 


c 


xxvn 


t%  CfoC  lato  Of  Non  Compos  Mentis, 
XXVII.  REMARK. 


Altho’  the  Statute  of  Vrterogativa  Regis,  c.  9.  laith. 
Cufrodiam  Terrarum  ,  yet  the  King  toll  have  ay  well 
the  Cuftody  of  the  Body,  and  of  the  Goods  and  Chat- 

tels  of  Idiots,  as  of  then 
Conftlio  '&  Opera  Curatorn  Lands,  and  other  Heredi: 
tueri  debet  non  folum  Patrimoni-  tamentS  ■>  as  Well  thofe 
vn,  fej&cvpus  &Jalusfmofi.  hm  by  Put 

fiufatus,  D.  *5-  7-  ^  as  tl'ofe  wWch  the,. 

have  as  Heirs  by  the  Common  Law.  4  Coketf 127 •  <*■ 
Beverle/s  Cafe. 


XXVIII.  REMARK. 


The  Perfon,  by  the  Statute,  ought  to  be  an  Idiot,  . 
Nativitate*  fc*  Fatuus  Naturalise  and  not  by  Acciden 
or  Infirmity :  For  if  he  were  once  Wife,  and  became 
Fool  by  Misfortune,  the  King  (hall  not  have  the  Cultod 
of  him.  18  E.  3.  Firs.  "Tit.  Scire  Facias,  PI.  10.  Ftm 
berbert’s  Natura  Brevium,  Stamford  Super  Trarog.  Ri 
gk ,  c.  9.  f.  34.  b.  4  Co.  Beverley  s  Cafe. 

XXIX.  REMARK. 


No  Feoffment,  Gift,  Leafe,  or  Releafe,  that  an  Idle 
can  make  of  his  Inheritance,  but  it  may  be  avoided,  di 
ring  his  Life  i  which  is  apparented  by  thefe  words  of  trl 
Prerogative  Statute :  Ita  quod  mllatems  per  eofdem  f  I 
tuos  alienentur ,  nee  quod  eorum  Haredes  exbaredentu 
So  that  fuch  Idiots  toll  not  alien,  nor  their  Heirs  toll  I 
difinherited,  4  Co.  127.  Beverley3 sCafe,  Stamfords, 
perfrarog.  Regis,  c.  p.  /.  35*  ••  Edit.  * 5^7* 
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XXX.  REMARK, 

The  King  is  to  take  the  Profits  belonging  to  the  Idiot 
to  his  own  ufe,  finding  him  NecefTaries  ?  and  this  is  evi¬ 
denced  by  the  words  of  our  Statute  :  Qapkndo  neceffaria 
:  fua.  Stamford  Super  Prarog .  Regis ,  c.  p.  f  34.  b .  The 
King  (fays  Wingate)  fhall  have  to  his  own  ufe  all  the 
Poflefiions  of  a  Fool  Natural,  during  his  Idiocy.  His 
Body  of  the  Common  Law  of  England,  c.  2.  ofpojfejfi • 
ons ,  Nu.  3. 

XXXI.  REMARK. 

The  King  is  bound  to  Reparations  of  the  Idiot’s  Lands 
and  Tenements  >  for  the  words  of  the  Statute  are,  The 
King  jhall  have  the  Cufiody  of  the  Lands  of  Natural 
Fools ,  taking  the  Profits  of  them ,  without  wafie?  or 
deftruttion ,  Stamford  Super  Traerog.  Regisf  cap.  p. 
f.  35.  a. 

mf.  XXXII.  REMARK. 

. 

The  King,  by  the  Statute  of  Prarogativa  Regis ,  is  to 
be  preferred  in  this  Title  of  Idiocy,  before  any  other 
Lord  which  might  claim  the  Idiot  as  his  Ward  j  and  this 

I  is  evidenced  by  the  words  of  the  faid  Statute,  De  cujufi 
cunque  feodo  Terra  Me  fuennt :  Of  whofe  Fee  foever 
the  Lands  be  holdem  Stamford  Super  Prarogattvam 
Regis,  c.  p.  f.  35.  a.  Edit.  1567. 

XXXIII.  REMARK. 

If  one  be  found  an  Idiot  by  Office,  and  before  the 
tlKing.doth  make  a  Seizure  of  the  Lands,  the  Idiot  departs 

G  2  this 
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this  Life,  yet  the  King  (hall  feize  the  Lands,  becaufe  oft 
thefe  words  of  the  Statute,  Boft  mortem  eortlm  earn  r  edits 
H^ere  dibus  :  After  the  Death  of  Juch  Idiot s,  he  {hall  7  err 
der  it  to  the  right  Heirs .  Which  the  King  cannot  do. 
but  upon  a  Seizure*  Stamford  Super  Frarog .  Regis^ 
f.  34,  a,  b. 

XXXIV.  REMARK. 


When  an  Idiot  doth  fue,  or  defend,  he  {hall  not  ap¬ 
pear  by  Guardian ,  or  Fro 


Idiot  a  a  nativitate  non  recipi- 
tur ?  <vel  ad  agendum ,  <vel  defen - 
dendum  in  ahqua  caufa,  per  Ctl* 
jlodem>  'vel proximum  propinqumn 
fed  requiritur ,  ut  ipfe  femper  pr £• 
fens  ft  in  propria  per f on  a.  Cow¬ 
ell’s  Inftitutes,  lib.  i.  tic.  23. 
ie£t.  6.  de  Curatoribus. 


chein  Amy ,  or  Attorney • 
but  he  mud  be  ever  in  Pen 
foil  i  and  whofoever  wil 
plead  beft  for  him,  fhal 
be  admitted,  33 H.6. 1 8.211 
E.N.E.27.G.  CoiLitcf  13 
b.  Stampford 

4C0.124.E  Beverley' s  Cafe.  Saunders  Rep. 2Part,fi  33^ 
Dennis,  v.  Dennis.  BuPan  Infant,  or  a  Minor,  (hall  fu: 
by  Frochein  Amy,  and  defend  by  Guardian .  27  H.  £1 
1 1.  40  E .  3.  16.  20  E.  4,2.  F.Hi  B.  27.  H*  Co «  Lie 
/.  13  5.  Cro.  Jac.f.  6^0,61^1.  Simpfon ,  8c  Simpfot j 
v,  Jackfon .  4  Co.  f.  124.  £•  Beverley  s  Cafe . 


XXXV.  REMARK. 


By  the  Statute  of  Weft  min.  2  c.  15.  it  is  ordainec 
That  if  an  Infant  be  eloined,  he  may  fue  by  Prochet 
Jmy  b  but  this  fame  Statute  extendeth  not  to  an  Idio 

Co.lnfi.  fi  39*' 
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XXXVI,  REMARK. 

A  Defcent  (hall  not  take  away  the  Entry  of  an  Idiot, 
albeit  the  want  of  Under- 

Handing  was  perpetual  ;  for  Cook  in  his  Comment  on  Lit- 
Littleton^fett.  405,  fpeaks  tleton,/^.  405./.  247.-0. 

generally  of  a  Man  of 

fane  Memorie.  Vide  JNT^’s  Treatife  of  the  Grounds  of 
the  Common  Law,  Cap.  16.  Of  Defcent s. 

XXXVII.  REMARK. 

If  an  Idiot  makes  a  Feoffment  in  Fee  ,  he  fhall  in 
Pleading  never  avoid  it,  by  faying,  That  he  was  an  Idiot 
at  the  time  of  his  Feoffment  ,  and  fo  had  been  from  his 
Nativity  :  But  upon  an  Office  found  for  the  King,  the 
King  (hall  avoid  the  Feoffment  for  the  benefit  of  the 
Idiot, whofe  Cuftody  the  Law  giveth  to  the  King,  3 pH. 
6.  42*  b.  F.  N.  B .  202.  5  E.  3.70.  Britton ,  cap.  28. 

£  66.  a>  b.  Coke  in  his  Comment  on  Littleton ,  f  5 . 

r.  247.  a .  Stamford ,  in  his  Expofitionof  the  Statute  of 
17  E.  2.  cap.  9. 

XXXVIII.  REMARK. 

A  Copyholder  of  unfound  Memory,  an  Idiot,  or  Lu- 
latkk,  cannot  forfeit  his  Eftate.  Sheppard  in  his  Trea- 
ife,  entitukd,  The  Court-Keeper  s  Guido*  cap.  22.  p.  172. 
•dit  .1656: 

XXXIX.  REMARK. 

A  Grant,  or  Surrender  of  Copyhold-Land,  made  by 
}  Idiot,  is^  not  valid  in  the  Laws  of  England.  Shep - 

C  3  pard’s 
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yard's  Conrt‘Keefer  s  Guide ,  Cap.  ip.  Page  1 1 7,  , 
118. 


XL  R  E  M  A  R  K, 


A  Surrender,  or  Grant  of  Copyhold*  Land,  may  be: 
made  to  an  Idiot,  or  any  other  Man  ©f  ynfound  Memory,  s 
% fid  good  in  Law.  Sheppard ,  Cap.  tp.  p.  n8,  up. 


XLl  REMARK. 


By  the  Statute  of  32  H.  8.  c*  46.  the  Matter  of  the 
Court  of  Wards,  and  Liveries,  by  the  Advice  of  the: 

Attorney  ,  Receiver* Gene- 


all  and  lingular  Idiots,  andil 


Natural  Fools,  now  being  in  the  King's  Hands,  or  that 
hereafter  (hall  come,  and  be  in  the  King’s  Hands  *,  andi 
to  furvey  and  order  all  the  Manners,  Lands,  Tenements, 
and  other  Hereditaments  whatloever  j  and  alfo  to  let* 
and  fet  the  fame  to  the  King’s  Ufe,  for  the  time  of  the 
King’s  Intereft,  for  fuch  Rent,  aiid  lined  as  by  their  Dif- 
eretion  (hall  be  thought  convenient ;  the  finding  andil 
keeping  of  the  faid  Perfons,  their  Wives  and  Children, 
and  the  Reparations  of  their  Houfes  and  Lands,  always 
to  be  conlidered  in  the  doing  thereof,  &c. 

•  Note ,  Tho3  thefe  Officers  of  the  Court  of  Wards  and 
Liveries, had  Power  to  let  and  fet  the  Lands  of  Idiots,  andi 
Natural  Fools  >  yet,  according  to  the  Sentiment  of  Stam¬ 
ford^  they  had^  no  Power  to  grant  the  Guftody  of  their 
Bodies. 


XLII. 
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XLII.  REMARK, 

Regularly,  Conveyances,  or  other  A<Ss  of  Record, 
acknowledged,  or  made  by  one  that  is  an  Idiot,  are 
unavoidable  by  him,  or  his  Heirs,  in  the  Laws  of  England, 
4  Co.  Beverley  fiCafe, 

XLIII.  REMARK. 

If  an  Idiot,  or  other  Non  Compos  Mentis ,  does  levy  a 
Fine,  and  declare  the  ufe  thereof,  this  Declaration  fhall 
bind  him  as  long  as  the  Fine  continues  in  force  >  for  inaP 
\  much  as  he  hath  been  admitted  by  the  Judges,  as  a  Man 
S  that  hath  the  ufe  of  Reafon,  the  Law,  as  long  as  the 
Fine  remains  in  force,  permits  him  to  limit  the  ufe  there¬ 
of,  10  Co.  42 b.  Mary  Partington  s  Cafe .  2  Co.  f  5^® 
Beckwith's  Cafe ,  12  Co.  f.  123,  124.  Mansfield? 
Cafe.  X 

XLIV.  REMARK. 

There  is  a  diverfity  taken  between  an  Idiot,  and  an 
I  Unthrift,  or  Spendthrift  >  as  appears  in  the  Cafe  of  one 
S  Brent,  of  the  County  of  Somerfet ,  who  was  prefented 
I  for  an  Idiot  i  but  it  was  evidenced,  That  he  could  write 
^Letters,  and  make  Acquittances,  and  fuch-like,  where¬ 
upon  he  was  adjudged  an  Unthrift,  but  no  Idiot.  JBr.4. 
in  Fine. 

Note ,  That  as  Minors  have  Curators,  and  Governors, 
||fb  alfo  mad  Perfons,  and  Spendthrifts,  Unthrifts,  or 
iprodigal  Perfons,  are  appointed  by  the  Civil  Law  of  the 
Romans ,  to  have  Governours  for  that  they  can  no  more 
govern  their  own  State,  than  the  others  can  :  For  they, 
land  fuch  as  know  no  time,  nor  end  of  Spending,  but 
wot,  or  lavifh  out  their  Eftates,  without  all  DifcretSon  > 

C  4  and 
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and  for  their  fakes  I  will  here  fubjoyn  the  Sentiments, 
that  the  old  Roman  Jurifts  have  had  of  thefe  Prodigals, 
or  Spendthrifts. 


Note,  Cicero  3  de  Ojfciis^  tells  us,  That  there  was  a 
Law  made  by  Latorius ,  which  provided,  that  there 
fhould  be  appointed  for  thofe  which  wqe  Diftraded,  or 
did  prodigally  wafte  their  Patrimony  :  For  as  it  appear¬ 
ed!  by  the  common  Adage  ufed  among  the  Romans ,  Ad 
Agnatos  &  Gentiles  deducendus  eft :  They  did  account 
all  Prodigals  or  Spendthrifts,  Mad' men  y  they  meaning 
no  more  by  that,  than  we  do  by  our  Englijh  Provprb, 
Let  him  he  begged  for  a  Fool,  The  Reafon  of  their  A  - 
dage  was,  becaufe  if  any  were  diftraded,  by  the  Roman 
Law  his  Wardlhip  fell  Ad  Agnatos  &  Gentiles ,  i.  e. 
to  the  next  of  the  Kindred.  Goodwin  s  Roman  Antique 
ties ,  lib.  3.  fed:.  4.  c.  24. 

Qui  Ever  fores,  aut  infani  funt ,  (faith  Cams )  omni 
tempore  vit£  fu£  fuh  Curatore  ejje  jubentur  :  Quia  fub- 
fiantiam  [uam  rationabiliter gubernare  non  pojfunt,  Lib.2. 
Tit.  8.  de  Curationibus. 

Lege  12  Tabularum  (fays  XJlpian)  Prodigo  inter dicitur^ 
honor um  fuorum  adminifiratio.  Quod  moribus^quidem  ab 
initio  introduftum  eft ,  fed  folent  hodie  protores,  vel  pr£- 
fides ,  fi  talent  hominem  invenerint ,  qui  neque  tempus , 
neque  finem  expenfarum  habet ,  fed  bona  fua  dilacerando% 
&  dijjipando  prof ud'rt.  Cur  at  or  em  ei  dare  exemplo  furiof. 
Et  tam  dm  erunl  Ambo  in  Cur  attorn ,  quam  dtu  vel  fu- 
riofus  fanitatem9  vel  tile  fanos  mores  receperit ;  quod  (i 
evenerit ,  ip fo  jure  defmunt  in  potefiate  Curatorum .  D.28. 
$o.  j. 

Divas  plus  (faith  the  fame  Lawyer,  XJlpian)  matris 
querelam  de  flits  prodigis  admifit ,  ut  Curatorem  accipiant 
in  h<ec  verba :  Non  eft  novum ,  quo f dam  etfi  mentis  fue 
videbuntur  ex  fermonibus  Compotes  ejfe  :  Tamen  fic  tra- 
flare  bona  ad  fe  pertmntia ,  ut,  nifi }  fubvmatur  his , 

dedu- 
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deducantur  in  Egeftatem,  Eligendus  itaque  erit7  qui 
cos  covfilio  regat:Nam  cequum  eft^profpicere  nos  etiam  eis , 
qui  quod  ad  bona  ipforum  pertinet^  furiofum  f admit  exi- 
turn.  D.  25. 5. 12. 2, 


Furiofi  (faith  Pomponius)  vel  ejus  *cui  bonis  inter  di* 
Bus  (it ,  nulla  'voluntas  eft,  D.  5°*  4°* 

Hence  it  is,  that  Spendthrifts,  or  Prodigals,  are  forbid¬ 
den  to  make  their  Tefia- 


ments,  or  to  difpofe  of 
their  Lands  or  Goods  any 
other  ways,  Inftit, 2.  12.  2. 
D.  28.  1.  18.  Swinburn  in 


Is  cut  lege  bonis  inter  dig  urn  ef?s 
t efl amentum  facer e  non  potefl,  & 
ffecerit,  ip fo  jure  non  valet.  UI- 
pian.  • 


his  Tradf  of  Teflaments,and  La#  Wills.  2 d  Part^feff.2^, 
Ulpianus^Tit .  20.  deleft  ament  is. 

Among  the  Grecians ,  fuch  as  were  Spendthrifts,  were 
branded  with  Infamy. 

DtcoBores  pater  nee,  aut  alterius  cujupvis  haredkatis 
ignominiofi  [unto  :  All  wild  Extravagants,  and  Spend¬ 
thrifts,  who  laviihly  run  put  the  Eftates  left  them  by 
their  Fathers)  or  others,  fhall  be 


s' 


From  the  Remarks  touching  Idiots,  or  Fools  Natural* 
we  come  to  our  Queries,  attended  with  Solutions,  rela¬ 
ting  to  them. 


SECT. 
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SECT.  III. 

The  Queries,®  with  their  Solutions,  concern¬ 
ing  Idiots,  or  Natural  Fools. 

I.  QJJERY. 

If  the  King  commit  the  Body ,  or  Eft  ate,  of  an  Idiot ,  to 
J.  S*  to  do  with  them  as  he pleafes,  whether  this  Grant 
he  good  ? 

SOLUTION.  ^  \ 

♦ 

THE  Edate,  and  Perfons  of  Idiots,  and  Lunaticks, 
are  by  Law  intruded  with  the  Supreme.  Should  the 
Sovereign  Trudee  commit  the  Body,  or  Eftate,  of  either 
of  them,  to  J.  S .  to  do  with  them  as  abfolutely,  and 
inordinately,  as  he  pleafes,  the  Grant  were  void*  be- 
caufe  Breach  of  Trud  ;  and  the  Committee  punifhable 
for  any  exorbitant  Ufage.  The  Author  of  an  Act,  entit¬ 
led,  Defenfio  Legis,  Sett,  io.  Par.  81.  p.  ijp.*  Edit. 
1^74. 

The  Edatesand  Perfons  of  Idiots,  and  Lunaticks,  (faith 
the  Lord  Chief  Judice  Hobart)  are  by  Law  intruded  to 
the  King  *>  if  therefore  the  King  ftiould  grant  to  one, 
that  intrudeth  upon  the  Poffeffions  of  an  Idiot,  or  Luna- 
tick,  or  take  their  Perfons  unlawfully,  that  he  would 
not  meddle  with  them,  but  differ  them  to  do  their  plea- 
fure,  thefe  Grants  were  void  :  For  thefe  are  Adis  of  Ju¬ 
dice,  and  Offices  of  a  King,  which  he  cannot  put  off ; 
/CeJJ'a  regnare,  fi  non  vis  judicare.  And  in  thefe  things 
the  King  is  never  fuppofed  by  Law  ill  affedled,  but  abu- 
fed  and  deceived  >  for  Eadern  prcefumitur  mens  Regis , 
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qua  eft  Juris .  Hobart’s 
Reports,  f.  1 5 5-  Colt  and  p*™%Z 
Glover,  v.  Bilhop  'of  Co-  J  s  ’ c'3'  l8’3S* 

yentry  and  Litchfield. 


8.  1.  10. 


II.  QJJERY, 

Whether  the  King  (hall  have  the  mean  "Profits ,  from  the 
time  of  the  first  Seizure  of  the  Idiot,  or  from  the  time 
of  the  Office  found  ? 

SOLUTION, 

William  T^ourfon,  an  Idiot  from  his  Birth,  by  force  of 
a  Remainder ,  after  the 

Death  of  his  Father,  was  Co.  Lib.  8,  f  i7o.  Thomn- 
jointly  feized  with  his  El-  foils  Cafe, 
der  Brother,  for  Term  of 

their  Lives  *,  the  Leffor  did  purchafe  the  Eftate  of  the  El¬ 
der  Brother,  and  took  the  Body  of  the  Idiot,  and  all  the 
Profits  of  the  Lands  ;  and  afterwards,  William  Tourfon 
was  found  Idiot  from  his  Birth,  by  Inqmtiiion :  The 
Queftion  was.  Whether  the  King  (hall  have  the  mean 
Profits  of  the  Moiety  from  the  time  of  the  fir  ft  Seizin  of 
the  Idiot,  or  from  the  time  of  the  Office  h  And  it  was 
refolved,  That  the  King  (hould  not  have  the  Profits,  but 
after  the  Office  *  and  yet  to  feme  intent  the  Office  (hall 
have  relation  from  the  time  of  the  Birth,  Scilicet ,  to  a~ 
void  all  mean  Ads  done  by  the  Idiot,  and  therewith 
agreeth  F.  N.  B.  202  E.  and  18  E.  3.  — Scire  Fac,  10, 
32  E.  3.  Scire  Fac.  1  ©6.  50  AJJ.  PL  2.  But  for  the  mean 
Profits,  it  (hall  not  have  relation,  but  from  the  time  of 
the  Office  found  for  the  fame  appeareth  of  Record, 
that  the  King  hath  Right  to  feize  the  Lands :  As  if  the 
King’s  Tenant  commit  Felony,  Anno  1  Jac.  and  af¬ 
terwards,  Anno  3«  he  is  attainted  for  the  fame  Felony  ; 
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and  afterwards,  Anno  4.  all  is  found  by  Office  :  Now 
this  Office  (hall  have  relation  to  the  time  of  die  Felony,  to 
avoid  all  mean  Alienations  and  Incumbrances  ?  but  for 
the  mean  Profits,  it  (hall  have  relation  to  the  time  of 
the  Attainder,  for  then  the  King’s  Title  appeareth  of  Re¬ 
cord  and  there  is  a  difference  where  the  King  (hall  have 
the  Guftody,  by  reafon  of  a  Seigniory,  as  in  the  Cafe  of 
Wardfhip,  there  the  King  after  Office,  found,  (hall  have 
the  mean  Profits  from  the  time  of  the  Death  of  the  Ance- 
ffor,  for  the  King  hath  Wardfhip  by  reafon  of  his  Seigni¬ 
ory,  and  he  lofeth  his  Rent,  and  Services  in  the  mean 
time.  Rut  the  King  hath  the  Guftody  of  an  Idiot,  not 
in  refped  of  any  Seigniory,  but  in  the  Right  of  his 
Royal  Protection,  becaufe  that  his  Subject  is  not  abjc  to 
govern  himfelf,  nor  his  Lands,  or  Tenements  which  he 
hath  >  and  this  Prote&ion  doth  begin  by  the  Office  found* 
And  the  Statute  of  Prarrogativa  Regis,  c.  p.  faith,  The 
King  pall  have  the  Ward  of  Lands  of  Natural  Fools$ 
taking  the  Profits ,  &c.  to  find  them  Necejfaries ,  &c.  By 
which  it  appeareth,  that  the  King  fhall  take  the  Profits 
from  the  time  that  he  is  charged  with  the  finding  of  the 
Idiot,  and  his  Family,  Neceffaries,  &c.  and  that  is  after 
the  Office  found  j  fo  that  when  the  King  feizeth  in  the 
Right  of  his  Regal  Protection,  as  in  the  Cafe  at  Bar,  or 
Nomine  diffiriBionis ,  as  in  Gale  of  Alienation  of  Lands  ♦ 
in  Capite ,  without  Licenfe ,  or  of  Marriage  of  his 
Widow,  without  Licenfe  ;  there,  after  Office  found, 
the  King  fhall  not  have  any  of  the  mean  Profits  before 
the  Office,  as  it  is  holden  in  S  E.  4;  4*  40  AJfi  PL  3 <5. 
But  when  the  King  feizeth  by  reafon  of  a  form’d  Right, 
or  Title,  there  the  King  (hall  have  the  mean  Profits, 
from  tfye  time  of  his  Right  or  Title  firft  accrued, as  1 8  Aj]\ 
P/.18.  from  the  time  of  a  Condition  broken,  41  E. 3.21. 
from  the  time  of  the  Alienation  of  his  Tenant  in  Mort¬ 
main  :  And  if  the  Lands  holden  of  others,  from  the  time 
the  Title  came  to  him,  4 6  £,  3.  Forfeiture  18 •  upon  the 

Sta° 
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Statute  of  Weft,  2.  c.  45.  which  giveth  the  Contra  fer- 
mam  Collationis 5  from  the  time  of  the  Alienation  j  for 
by  thefe  A&s  the  King’s  Title  and  Right  doth  accrue : 
And  in  the  principal  Cafe,  no  Precedent  can  be  found, 
that  the  King  was  anfwered  the  mean  Profits  before  the 
Office  found,  but  only  after  the  Office  >  and  fo  the  Quere 
in  Stamford’s  Prmogativa  Regis^  34.  is  wellrefolved. 

III.  QJJERY. 

At  what  time  was  the  Prerogative  in  the  Cuftody  of 
Idiots  Lands  conferred  on  the  Crown ,  during  the  Life 
of  an  Idiot ,  or  Natural  Fool  ? 

SOLUTION. 

* 

Sir  Edward  Cook  tells  us,  That  at  the  making  of  the 
Statute  of  Magna  Charta>  c.  4.  Anno  nono  Henrici  ter-  . 
tiiy  the  King  had  not  any  Prerogative  in  the  Cuftody  of 
the  Lands  of  Idiots,  during  the  Life  of  the  Idiot:  For  if 
he  had  had,  this  Ad:  of  Magna  Chart  a  would  have  pro¬ 
vided  againft  Wafte,  &c.  committed  by  the  Committee, 
or  Aflignee  of  the  King,  to  be  done  in  their  Pcffeilions, 
as  well  as  in  the  Pofleflions  of  Wards  ?  but  at  this  time 
the  Guardianfhip  of  Idiots,  &c .  was  to  the  Lords,  and 
others,  according  to  the  Courfe  of  the  Common  Law* 
And  Idiots,  from  their  Nativity,  were  accounted  al¬ 
ways  within  c>Age  >  and  therefore,  the  Cuftody  of  them 
was  perpetual,  fo  long  as  they  lived,  for  that  their  Im- 
potency  was  perpetual  :  And  the  Lord  of  whom  the 
Land  was  holden,  had  not  a  Tenant  that  was  able  to  do 
him  Service,  and  therefore  within  the  Reafon  of  a  Cufto¬ 
dy  of  a  Minor,  or  of  an  Heir  within  Age,  in  Cafe  of 
Wardfhip.  And  this  appeareth  by  Fleta0  who  attcfteth5 
That  anciently  Idiots,  or  Natural  Fools,  were  in  the  Cu¬ 
ftody  of  the  Lords  :  Solent  (fays  he)  Futores  terras  Idio -  ' 
tarum ,  &  Stultorum  cum  Cor por thus  mum  Cuftodire  fm 

per- 


4  a 
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Lib.  r.  c  1 1.  mi  10.  p.  6 . 
Vide  Bra&on,  lib.  5.  traft. 
c.  20.  nu.i.  F.  420.  b.  Cowell’s 
Inftit.  lib.  1.  tit.  23.  fe£t  1. 
de  Curatoribus. 


perpetuo ,  licittim  fuit 

&  permijjum ,  £0  /**/>• 

/ar  regere  «0»  noverunt  *• 
femper  judicabantur 

infra  atatem,  vel  quafi  » 
verum,  quia  plures  per  hu¬ 
jufmodi  Cujiodiam  Exh&redationem  compatiebantur>  fro* 
vijumfuit  &  communiter  concejfum ,  Re*  Cor  for  urn, 

&  Hareditatum  hujufmodi  Idiot arum^  &  Stultorum  fub 
f  erf  etuis  Cuftodiam  obtineret ,  a  nativitate 

fuerint'Idiota ,  &  Stulti :  Secus  autem  Ji  tarde  a  quo - 
cunque  Dcmino  tenuerunt ,  ipfos  maritaret ,  ear  <?w»i 

exharedatione  falvaret ,  hoc  tamen  adjeffo,  quod  Domi - 
»m  Feodorum ,  e£*  quorum  interfuerit ,  Sen/i- 

tiis,  Redditibzt. r,  Cujtodiis ,  a^  legit  imam  at  at  em 

fecundum  Conditionem  Feodorum ,  releviis}  &  hujufmodi , 
x?i£//  juris  defer  in  t. , 

But  then  it  is  demanded.  When  was  this  Prerogative 
given  to  the  King  ?  Certain  it  is,  that  the  King  had  it  be* 
fore  the  Statute  of  17  E.  2.  Je  Prarogativa  Regis ,  for 
it  appeareth  in  our  Books,  that  the  King  had  this  Prero¬ 
gative,  ^#7*0  3  E.  2.  And  before  that,  it  is  manifeft, 
that  the  King  had  it  before  Britton  wrote,  in  the  Reign  of 
E.  1.  as  you  may  read  in  his  Book,  Caf.  66.  De  Gardes , 
/.I<57.£.  f 

And  it  is  as  clear,  that  when  Bract  on  wrote,  (who 
wrote  about  the  end  of  the  Reign  of  H.  3.  fhat  the  King 
had  not  then  this  Prerogative.  And  therefore  it  follow- 
eth,  that  this  Prerogative  was  given  to  King  E.  1.  before 
that  Britton  wrote,  by  fome  Adf  of  Parliament,  which  is 
not  now  extant.  And  it  appeareth  by  the  Mirror  of  Ju¬ 
ft  ices ,  agreeing  with  Fleta ,  that  this  Prerogative  was 
granted  by  Common  Affent,  Vide  Lib .  4.  f  125.  Bever¬ 
ley's  Cafe . 

Hitherto  Coke  ;  And  now  let  us  fee  what  Stamford 
faith  to  this  Point :  ‘  This  Prerogative  of  the  King, 

(quoth 
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6  (quoth  he )  to  have  the  Cuftody  of  an  Idiot,  begun  in 
£  the  time  of  King  E.  1.  as  it  fliould  feem  to  him,  be- 
£  caufe  he  finds  none  that  wrote  of  it  before  Britten  \  for 
4  Bratton  (peaks  but  little 

6  of  Idiots  in  his  Fifth  Competit  exceptio  peremptory 
*  Book,  in  the  Title  of  *****  **  perfina  petentis ,  ft 

«  FxcpDfionQ  apainft  thr  pent  non  fan*  mentis  quod 

«  ni  •  ^rr  1^1  r  .  ,  difeernere  nefeiat,  <vel  orrminomW 
1  Jain  tiff,  where  he  faith,  l Clin  habsdt  diferetionem.  Tails 

4  It  is  a  good  Exception  for  non  multum  dijlat  a  Bruty 

c  the  P erf  on  of  him  that  &atl0ne  caret.  Sed  difcujfio  hn~ 

6  complaineth ,  or  hrimeth  wT*  efceItionis  >  diferetioni , 
c  *  ,rr.  3  ,  .  judicis  rehnepuatur.  Brafton,  lib. 

any  Attton  to  fay.  He  is  5.  trad.  5.  c.  20.  nu.  1. 

a  Fool  Natural  \  becaufe 


*  fuch  a  one  differeth  not  much  from  a  Beaft  that  wants 
c  Reafon  :  But  the  difcuffion  of  fuch  a  kind  of  Exception 

*  is  left  to  the  diferetion  of  the  Judge.  Howbeit,  Brit- 
€  ton,  f  1 67  *  h.  faith,  That  the  King  ought  to  have 
4  this  Prerogative  herein  >  for  thefe  be  nis  very  words  s 
Et  pur  ceo  que  afeun  foitz>  avient  que  afeun  Heir  eft  Sot 
naif  re  par  quoy  il  neft  my  able  a  heritage  demaunder  £}* 
garner,  colons  que  tielz,  Heires ,  de  qui  quil  unques  te- 
nent  malles  &femelles  demoergent  en  no  fire  garde  ouefque 

*  tout  autres  fervices  que  a  luy  af  pendent  de  terre  tenue  de 
i  luy ,  &  ifjint  remeynent  en  nofire  garde ,  taunt  come  ils 
i  durent  en  lourfotife . 

Upon  thefe  words  of  Britton  by  the  by ,  Stamford 
1  notes  three  things :  1.  That  the  King  (hall  not  have  the 
Cuftody  during  their  Lives,  but  during  their  Idiocy. 
►  2.  That  notwithftanding  the  Land  is  in  the  King’s  Hands, 
i  yet  the  Lords  fhall  have  their  Seigniories,  which  is  by  way 
I  of  Petition.  3.  That  the  other  Lord  fhall  not  have  the 
J  Wardfhip  of  the  Heir,  nor  of  his  Lands,  but  only  the 
if  King  >  which  third  thing,  (fays  he)  by  the  Statute  of 
Prerogative  is  not  fo  plainly  fet  forth# 


IV, 
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IV.  QJJ  E  R  Y. 

Whether  the  Ter-Tenant  ffiall  he  allowed  to  traverfe  an 
Office  of  Idiocy ,  upon  a  Scire  Facias  brought  againft 
him  by  the  King  ? 

SOLUTION. 

It  was  found  by  an  Inqueft  of  Office  returned  into 
Chancery,  that  W \  N.  was  feized  of  certain  Mannors, 

and  they  were  held  of  the 
50  Jjf.plr.  Br.Gr.  Abridge-  King  in  Chief,  and  died 
mnt.  Tit.  idiots.  feized,  and  the  Tenements 

defcended  to  R.  a  Fool  Na¬ 
tural  from  his  Nativity,  as  Son  and  Heir  5  and  that  N. 
held  the  Tenements  :  Whereupon  the  King  fued  a  Scire 
Facias  againft  N*  to  (hewCaufe  why  the  King  (hould  not 
feize  the  Lands  into  his  Hands  for  the  Idiocy  of  R.  who 
comes  and  fays,  That  R.  fuch  a  Day  releafed  all  his  Right 
to  the  Poffeffion,  to  Af.  at  the  making  of  which  Deed, 
R.  was  of  good  Memory,  which  M.  infeoffed  him,  with¬ 
out  that  R.  was  a  Fool  Natural  from  his  Nativity  *  and 
it  was  not  denied,  but  that  the  Ter-Tenant  may  traverfe 
the  Office  in  this  Form. 

V.  QJJERY. 

Whether  there  be  any  Diverfity  in  the  Cafe  of  the  King ,  to 
Anfwer  either  to  the  Tenure ,  or  to  the  Fojfeffion  ? 

SOLUTION. 

jtf.7.18,  19. 2H7.3.  Brok*s  An  Office  was  found. 
Grand  Abridgment,  Tit.  Idiots,  that  J.  S.  died  feized  of 

fuch  Lands  by  Gift  in  Tail, 

made 
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made  to  him,  which  defcended  to  W*  his  Son  and  Heir, 
who  was  an  Idiot  *,  andfcZNT.  comes  and  traverfeth  the  OF 
lifice, making  Titk,Abfque  hoc  quod  diet.  J.S.  fuit  feifierfro* 

iut ,  &c.  the  Day  he  died,  and  it  was  found  againft  the 
King.  And  by  Hujfey ,  and  Fairfax ,  the  Cafe  ot  Idiocy  is 
not  like  to  the  Cafe  of  the  Ward  of  Land,  and  Heir :  For 
there  the  King  fhall  anfwer  to  the  Tenure  ?  but  in  the 
Cafe  of  an  Idiot,  the  King  fhall  anfwer  only  to  the  pof- 
fellion  *.  For  if  an  Idiot  has  Title  to  Land,  either  by  En- 
tftry,  or  by  A&ion,  if  he  has  it  not  in  pofleffion,  the  King 
jOball  not  have  it ;  and  fo  Judgment  was  given  upon  the 
iTraverfe,  for  the  IfTue  was  upon  the  poffeilion,  and  it 
jmatters  not,  whether  the  Idiot  had  Right  or  not,  if  he 
jhad  not  the  pofMion. 

I  VI.  QOJ  E  R  Y. 


Whether  an  Idiots  or  Fool  Natural ,  can  be  bound  by  the 
Sale  of  his  Goods  in  Market  Overt  ? 


fir: 


SOLUTION. 


$ ,, 

|  Regularly  the  Sale  by  a  Stranger  in  Market  Overt, 
nindeth  an  Infant,  a  Feme 

Covert,  that  hath  Right,  Coke  in  his  Exposition  of  the 
inither  in  her  own  Right,  or  St  at.  0/31  El.  c.  12.  f.  7 13. 
a  is  Executor  ,  or  Admini- 

'  trator,  Idiots,  Non  Compos  Mentis ,  Men  beyond  Sea,  and 
ita  Prifon*  that  right  have  to  the  fame. 

i  VII.  QJJ  E  R  Y. 

Whether  a  Stranger  may  tender  Money  in  performance  of 
i  a  Condition ,  to  fave  the  Efiate  of  an  Idiot  ? 


D 


SOLU* 
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SOLUTION. 

If  an  Heir  be  an  Idiot,  of  what  Age  foever,  any  Man 

make  the  Tender  for  him. 

Coke  in  his  Comment  on  Lit-  in  tefped  of  the  abfolute 
tleton,  §  334 ./.  20 6.b.  difability  3  and  the  Law  in 

this  Cafe  is  grounded  on 
Charity :  And  fo  in  like  Cafes. 

But  note,  It  is  otherwife  in  the  Cafe  of  an  Infant  3  for 

it  has  been  adjudged,  Trm 
Cro.  Elf  134.  Watkins  v.  27  EL  That  where  one 
jjkmch  tendred  Money  upon  a 

Mortgage  for  an  Infant  „ 
who  was  not  Guardian,  nor  was  to  have  any  Intereft  in 
the  Land,  that  it  was  adjudged  a  void  Tender.  Vide 
Co.  Lift.  f.  206.  b.  • 

VIII.  QJJ  E  R  Y. 

If  an  Idiot ,  or  Natural  Fool>  jhould  make  his  Tefl  ament 
wifely,  and  reafonably  to  the  Jhew,  whether  this  Te- 
fi  ament  of  his  he  good ,  or  not  ? 

SOLUTION. 

If  an  Idiot,  or  Natural  Fool,  (hould  make  his  Telia- 
rnent  fo  well  and  wifely  (in  Apparence),  that  the  fame 
may  feem  rather  to  be  made  by  a  reafonable  Man,  than 

by  one  void  of  Difcretion  5 
*  It  a  'fmjfe  decifum  in  Senatu  fame  have  been  of  Opinion; 
Romano,  Commemran^  Jo.  And.*  j^at  fuch  a  Teftament  is 

,  and  available  ii: 
*  3  becaufe  Almighty 
God  doth  fometimes  fo  illuminate  the  Minds  of  the  Foo- 
lifh,  that  for  that  prefent,  in  that  Cafe,  they  are  not 

much 


Kjr  sina,  turn  turn  tna. 

nojtram  de  eonfmtud.  extra. 


good 

Law 
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touch  inferiour  to  the  Wife.  And  to  this  purpofe3  di¬ 
vers  credible  Writers  do  re¬ 
member  a  merry  Accident  5  *  %  And 9 farm.  Barba  & 

iwhich  (if  they  (ay  truly  J  a^n  ln  c.  adnejiram  Hyero  Franc. 
was  no  Fable,  but  an  un- 
doubted  Fad*,  and  this  ”  ^ 

at  is : 

*  u-  A!,Par‘/>  one  Morning,  a  hungry  poor  Man,  begging 
*1  his  Alms  from  Door  to  Door,  did  at  the  lad  efpy  very 
!i  8p°^^heer,  at  a  Cook’s  Houfe  5  whereat,  by  and  by, 
his  Teeth  began  to  water,  and  the  Spur  of  his  empty 
and  eager  Stomach  pricking  him  forwards,  he  made 
|  as  ^uch  hade  towards  the  place,  as  his  feeble  Feet 
j  would  give  him  leave  >  where  he  was  no  fconer  come, 

I  but  the  pleafant  Smell,  partly  of  the  Meat,  and  partly 
4  of  the  Sauce,  did  catch  fuch  fure  hold  of  the  poor  Maids 
|  Nofe,  that  fas  if  he  had  been  fad  holden  with  a  Pair  of 
:  Pincers)  he  had  no  power  to  pafs  from  thence,  until  he 
had  (to  day  the  F ury  of  his  raging  Appetite)  eaten  a 
1  piece  of  Bread,  which  he  had  of  Charity  gotten  in  ano- 
f ther  place  :  In  the  eating  whereof  his  Senfe  was  fo  de¬ 
lighted  with  the  frefh  Smell  of  the  Cook’s  Cates,  that 
albeit  he  did  not  lay  his  Lips  to  any  Morfel  thereof » 
yet  in  the  end,  his  Stomach  was  fo  well  fatisfied  with 
only  the  Smed  thereof,  that  he  plainly  acknowledged 
nimfelf  thereby  to  have  gotten  as/ good  a  Breakfad,  as 
if  he  had  indeed  eaten  his  Belly-full  of  the  bed  Cheer  : 
Which  when  the  Cook  had  heard,  being  an  egregious 
Wrangler^  and  an  impudent  Companion,  what  doth 
he,  but  all  hadily  deps  forth  to  the  poor  Fellow,  lays 
fad  Hand  upon  him,  and  in  a  hot  Cholerick  Mood,, 
ids  him  pay  for  his  Breakfad.  The  honed  poor  Mao, 
half  amazed  at  this  drange  Demand,  wid  not  well  what 
to  fay  .  But  the  Cook  was  fo  much  the  more  fierce  and 
earned,  by  how  much  he  perceived  the  good  Man  to 
be  aba  died  at  his  Boldnefs,  and  did  fo  cunningly  cloak 
‘  z  the 
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e  the  Matter,  that  in  the  end  the  poor  Man  was  conten 
c  ed  to  refer  the  deciding  of  the  Gontroverfie,  to  wha 
c  foever  Perfon  fhould  next  pafs  by  that  way,  and  witH 
c  out  any  more  ado  to  abide  his  Judgment  }  which  thin 
4  was  no  fooner  concluded,  but  by  and  by  cometh  uni 
c  the  place,  a  very  Natural  Fool,  and  fuch  a.  notorioi 
c  Idiot,  as  in  all3  Paris  his  like  was  not  to  be  fount 
c  All  the  better  for  me,  thought  the  Cook  >  for  moi 
4  he  doubted  the  Sentence  of  a  wife  Man,  than  of  a  Foe 
Well,  Sir,  to  this  forefaid  Judge  they  rehearfed  tf 
4  whole  Fad:,  the  Cook  cruelly  complaining,  and  til 
c  other  patiently  confeffing  as  before  :  A  great  multituc, 
c  of  People  were  gathered  about  them,  no  lefs  defirou 
€  to  know  what  would  follow,  than  wondering  at  th 
c  which  had  gone  before.  To  conclude,  this  Naturi 
4  perceiving,  what  Money  the  Cook  exaded,  caufed  tl 

*  poor  Man  to  put  fo  much  Money  betwixt  two  BL 
e  ions ,  and  to  (hake  it  up  and  down  in  the  Cook’s  heau 
4  ing:  Which  done,  he  did  arbitrate,  and  award,  Tha 
4  as  the  poGr  Man  was  fatisfied  with  only  the  Smell  of  t. 

*  Cook? s  Meaty  fo  the  Cook  jhould  he  recompenfed  on\ 

4  with  the  Noife  of  the  poor  Man  s  Money .  Whitt 
c  Judgment  was  fo  commended,  that  who  fo  heard  tf 
4  lame,  thought,  if  Cat  6^  or  Solomon ,  had  been  the: 

4  to  decide  the  Coiitrovcrfie,  they  could  not  have  give 
4  a  more  indifferent,  or  juft  Sentence. 

The  like  Cafe  is  reported  to  have  hapned  at  Bon 

nia  * :  c  There  a  certaj 
■  And.  Barba  in  c.  adnojlram  c  covetous  Man  loft  f 
de  confuetud.  extr.  n.  8.  c  Purfe  with  21  Ducats 

c  it ;  which  when  he  cou'j 
4  not  recover  with  diligent  Search,  he  raved  like  a  Man 

*  man,  and  in  the  end  was  ready  to  have  hanged  hin 
c  felf  for  Sorrow.  -  Another  honeft  Man  having  four; 

fuch  a  Purfe,  moved  with  Companion,  came  an 
6  delivered  the  fame  to  this  covetous  Perfon  >  who  nev 

fhaH.'fi 
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thanking  the  Bringer,  fell  forthwith  to  telling  of  the 
g  Money  >  and  finding  but  20  Ducats  therein,  with 
j e  great  Greedinefs  he  exadfed  the  odd  Ducat ;  which 
I  *  becaufe  the  Finder  denied,  he  is  brought  before  the 
fc  Magirtrate,  a  Man  of  very  great  Wealth,  but  of  very 
!c  little  Wit,  (but  fuch  Magilirates  are  many  times  eletft- 
ed,  where  the  Matter  lieth  in  the  Mouths  of  the  Multi¬ 
tude  :  )  The  one  Party  fweareth,  That  there  were  2 1 
Ducats  in  the  Purfe  which  he  loft.  The  other  Party 
!*  fweareth,  That  there  were  but  20  Ducats  in  the  Purfe 
f  which  he  found.  The  Magirtrate,  altho’  a  Fool,  gives 
Sno  foolifh  .  Sentence  i  for  he  pronounced,  c  That  the 
c  Purfe  which  was  found,  was  not  that  Purfe  which  was 
loft  5  and  therefore  condemned  the  covetous  Perfon  to 
*  reftore  the  20  Ducats  to  the  other  Party. 

I  may  add  hereunto  a  third  Story  of  one,  that  being  a 
Natural  Fool,  difcovered  a 


• j  • 


Confpiracy  •,  and  it  is  thu 
*  Guy  Earl  of  Burgogne , 
£  who  had  taken  to  Wife 


Daniel’s  Hijiory ,  p.  29,  30.  in 
vita  W.  1 ,  Edit.  1634.  &  Sir 
John  Heyward’s  Hijiory  of  IV.  r» 

.  p.  14,  15- 

Ahx ,  Daughter  to  Duke 

Richard  the  Second,  and  Aunt  to  William  Duke  of 
fc  Normandy ,  confpired  with  Nicelius ,  Pretidejit  of  Con- 
1  fiantine ,  Ranulph  Vifcount  of  Bay  on ,  Raimond ,  and 
1  divers  others,  fuddenly  to  furprize  the  Duke,  and  flay 
c  him  in  the  Night.  A  certain  Fool  ('nothing  regarded 
*  for  his  want  of  Wit)  obferving  their  Preparations,  le- 
c  cretly  got  away,  and  in  the  Dead  of  the  Night  came  to 
;  Valogne ,  where  the  Duke  then  lay;  no  lefs  ilenderly 
c  guarded  with  Men,  than  the  Place  it  felf  was  flight  for 
Defence  :  Here  he  continued  rapping  at  the  Gate,  and 
crying  out  until  it  was  opened,  and  he  brought  to  the 
Prefence  of  the  Duke  ^  to  whom  he  declared  thp  Con- 
fpiracy,  with  Gircumftances  of  fuch  Moment,  that  the 
Duke  forthwith  took  his  Horfe,  and  ported  alone  to¬ 
wards  Falais ,  an  efpecial  Place  of  Strength  for  De- 

D  3  4  fence. 
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c  fence.  Prefently  after  his  Departure,  the  Confpirator 
4  came  to  Valogne ;  they  befet  the  Houfe,  they  enter  b 
c  force,  they  fearch  every  Corner  for  the  Duke  s  and  find 
c  ing  that  the  Game  was  ftart,  and  on  foot,  in  hot  haft 
4  they  purfued  the  Chafe. 


By  theft  Reafons  and  Examples,  therefore  it  may  h 
jreafonably  inferred,  that  if  a  Fool  do  make  a  wife  an 
reafonable  Teftament,  the  fame  ought  to  be  allowed  s 
lawful. 

Neverthelefs  this  is  the  truer  Opinion,  that  fuch  a  T« 
{lament  is  not  good  ;>  the  Reafon  is,  becaufe  a  Teftamqj 

is  an  Ad  to  be  perform© 


Swinburn  in  his  Treatife  of  Te¬ 
ftament  s  and  Lasi  Wills ,  Second 
Part,  Seci.  4.  p.  41.  h.  Edit. 

JS9°’ 


with  Difcretion  and  Jud§ 
ment :  But  a  Natural  Foe 
by  the  general  Prefumptic 
of  Law,  doth  not  unde: 
{land  what  he  fpeaketh,  tho3  he  feem  to  fpeak  reafonabl 
110  more  than  did  Balaam's  Afs,  when  he  reafone 
with  his  Mafter,  or  doth  a  Parrot  fpeaking  to  the  Pafie 
gers.  And  altho5  Almighty  God  does  fometimes  fo  ill! 
minate  the  Minds  of  very  Natural  Fools  and  Idiots,  th 
they  do  well  perceive,  and  underhand  what  they  fpeaf 
yet  becaufe  this  thing  hapneth  but  very  feldom,  the  Lai 
doth  not  prefume  the  fame  by  occaiion  of  Words  only 
And  therefore,  unlefs  further  Proof  made  thereof,  by  oth 
Circumftances,  the  Law  doth  not  approve  fuch  Teft 
ments. 

Indeed,  if  it  may  appear  by  fufficient  Conjedures,  thl 
they  had  the  life  of  Reafon,  or  Underftanding,  at  fui 
time  as  they  did  make  their  Teftaments,  then  doth  the  fc: 
mer  Opinion  take  place.  Decius  in  L.  Furiofiy  C.  qui  7 
fteti  fac.  poff,  &  in  L.  in  negotiis  Reg.Jur,  F. 


I 
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if  wA- 

IX.  QJJERY. 

|  if  of  2 1  Jem,  mfkes  a  Feoff¬ 

ment  in  Fee  of  bis  Inheritance ,  how,  and  in  what 
manner  this  Feoffment  may  he  avoided ,  during  his 

j  Lfe  ? 

I 

SOLUTION. 

If  it  be  found  by  Office  at  the  King’s  Suit,  that  he  was 

i  Idiot  a  Nativitate  y  and 

!!  that  he  aliened  his  Lands,  c0.  lib.  4.f.  124.  0. 127.  Be* 
then  upon  a  Scire  facias  a-  verlefs  Caje. 

|  gainft  the  Alienee, the  Land 

I  (hall  be  felzed  into  the  King’s  Hands,  and  thereby  the  In- 

r  heritance  (hall  be  re- veiled  in  the  Idiot.  18  E.  3.  Scire 
Facias  1©.  32  E,  3.  Scire  Facias  106.  50*  AffPl,  2, 
For  the  Statute  of  Prcerogativa  Regis  faith,  Quod  poft 
mortem  eorum  reddat  earn  reed  is  Hare  dibus  \  which  the 
King  cannot  do,  nor  can  the  King  have  the  poffeflion  of 
the  Land  to  his  own  ufe,  if  not  that  by  the  Office  and 
Seizure,  fuch  Conveyance  made  by  the  Idiot  be  deftroy- 
ed,  and  that  doth  not  im¬ 
pugn  the  Maxim  at  the  *  It  is  a  Maxim  of  the  Common 
Common  Law  *  :  For  in  Law  o/England,  That  the  Party 
this  Cafe  the  Idiot  in  no  Mint  diffkhmMf,  Co.Lit. 

Plea  that  he  can  plead,  (hall  ^erley,  Cro  EL  f  39S, 
difable,  or  ftultifie  himfelf ;  Stroud v.Marfbal.Qo .3.  In (1,2 1 7. 
but  all  is  found  by  Office  Littleton,  fett.  407. 
by  the  Inquifition,  and  Ver- 

did  of  twelve  Men,  at  the  King’s  Suit,  who  are  not  con¬ 
cluded  to  fpeak  the  Truth  5  and  fuch  Office  when  it  is 
found,  (hall  have  relation  a  tempore  JSfapivitatis ,  to  avoid 
all  mean  Ads  made  by  the  Idiot,  as  Feoffments*  Re- 
leafes,  &c»  And.  therewith  agreeth  23  E.  3.  Scire  Fa - 

D  4  das 
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cias  ig 6.  Stamford's  Prerogative  34.  F.  N.  B.  202.  0. 
But  notwithftanding  the  Words  of  the  Statute  of  Prerog . 
Regis  are  general,  and  ernphatical,  Nullatenus  ahenan- 
tur  ;  yet  if  he  Alien  by  Fine,  or  Recovery,  it  (hall  bind 
him,  or  acknowledge  a  Statute  or  Recognifance,  neither 
bis  Heirs,  nor  his  Executcrs,  (hall  avoid  it  i  for  thefe  are 
Matters  of  Record,  which  (hall  not  be  avoided  by  a  bare 
Averment  of  Non  Compos  Mentis ,  for  the  Inconvenience 
which  may  follow  thereupon.  Alfo  fuch  Averment  is  a- 
gainft  the  Office  and  Dignity  of  the  Judge,  for  he  ought 
not  to  take  any  Gonufance  of  a  Fine,  or  Recognifance  of 
him  who  is  Non  Compos  Mentis .  18  E.  2.  Fines  1 20. 17. 

4jf  PL  1 7.  17  £•  3- 

X.  QUERY. 

^  F/#e  levied  by  an  Idiot  *  or  Natural  Fool ,  22;^  /V 
rates  ? 

SOLUTION. 

23  E//&.  In  the  Court  of  Wards,  the  Cafe  was 

this  1  1  hat  Henry  Bujhley 
Mich,  12  Jac.  Iiegis  Mansfield's  feized  in  Fee  of  certain 
Cafe,  Co.  Lib.  i2.f  123, 124.  Lands  in  North- Mins,  in 

the  County  of  Hertford , 
by  his  Will,  in  Writing,  demifed  the  faid  Lands  to  Henry 
Bujhley ,  his  Son,  in  Tail  >  the  Remainder  to  one  William 
Bujhley, 

And  for  this,  that  his  Son  was  within  Age,  he  demifed 
the  Education  of  him  to  Thomas  Harr  if  on,  whom  he 
fnade  his  Executor.  And  afterwards  it  hapned,  that 
Henry  the  Son  became  a  monftrous  and  deformed  Crip¬ 
ple,  and  proved  an  Idiot ,  a  Nativitate :  The  which  Idiot, 
by  the  Practice  of  one  Nichols ,  and  others,  was  ravifhed 
at^d  taken  out  of  the  Guftody  of  his  Guardian,  and  was 

carried 
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carried  upon  Mens  Shoulders  to  a  Place  unknown,  and 
there  kept  in  fecret,  until  he  had  acknowledged  a  Fine  of 
his  Lands  to  one  Botham,  before  Jult ice  South  cot,  Anno 
9  Eliz.  And  by  Indenture  between  them,  the  ufe  of 
the  laid  Fine  was  declared  to  the  ufe  of  the  Cognizee,  and 
his  Heirs  >  which  Botham  conveyed,  Anno  12  Eliz*  the 
Paid  Land  to  one  Henry  Mansfield .  And  Anno  1 2  Eliz. 
the  faid  Henry  BujMey ,  the  Son,  by  Inquiiition,  was 
found  an  Idiot  a  Nativitate  ,  and  upon  this  in  Anno  33. 
the  Court  of  Wards  took  Order  for  the  PoUeilion  of  the 
faid  Lands. 

And  it  was  moved,  as  a  Doubt  in  . the  faid  Court  of 
Wards,  'Whether  the  faid  Fine  fhould  be  to  the  Ufe  of 
the  faid  Idiot,  and  his  Heirs  ?  For  notwithstanding  that 
the  Fine,  which  is  of  Record,  binds  the  Idiot  for  the 
Caufes  aforefaid,  yet  the  Indentures  are  not  fufficient  to 
direct  the  Ufes.  But  it  was  refolved,  that  forafmuch  as 
he  was  enabled  by  the  Fine 


Vide  Co.  Lib.  2.  f  58.  Beck - 
with' s  Cafe,  &  Co.  lib.  10.  Por - 
thgton  s  Cafe, 


as  to  the  Principal,  he  (hall 
not  be  difabled  to  limit  the 
Ufes,  which  are  but  as  ac- 
cellbry. 

And  the  fame  is  the  Law  of  an  Infant,  and  Feme 
Covert.  And  the  laid  Mansfield  brought  an  Action  of 
Trefpafs  in  the  Common  Pleas,  again!!  one  Tret,  the 
Farmer  of  the  faid  Lands,  and  the  lifue  was  to  be  tried  at 
the  Bar  :  And  the  faid  deformed  Idiot  was  lent  out  of  the 
Court  of  Wards,  to  be  (hewn  to  the  judges  of  the  Com¬ 
mon  Pleas,  and  to  the  Jurors  there  tried  and  fworn  }  and 
being  brought  upon  a  Man’s  Shoulders,  the  Judges  hear¬ 
ing,  that  the  Title  of  Mansfield  was  under  the  (aid  Fine 
levied  by  that  Idiot,  the  Lord  Dyer ,  and  the  Court,  by 
Content  of  Parties,  caufed  a  Juror  to  be  withdrawn  > 
and  the  Lord  Dyer  faid,  That  the  Judge  who  took  the 
Fine,  was  never  worthy  to  take  another  :  But  notwith¬ 
standing  this,  and  altho5  the  monfhous  Deformity,  nd 

Idiocy 
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Idiocy,  of  Bujhley,  was  apparent  and  vifible,  yet  the  Fine 
ftood  good. 

XL  QJJ  ERY. 

A  Fine  levied  by  J.  S.  Uncle  of  an  Idiot ,  who  was  fei- 
z,ed  of  the  Inheritance ,  ( the  / aid  J.  S.  dying  in  the  Life 
of  H.  the  Idiot),  whether  this  Fine  Jo  levied ,  can  bar 
the  Grand-child  of  J.  S»  ? 

SOLUTION. 

Trcfpafs  upon  Not  Guilty,  and  a  fpedal  Verdict,  the 

Cafe  was,  Tenant  for  Life, 
Cro.Car.f.  $25,  &  543.  £<£  Reverfion  to  William  Ro - 
wards  v.  Rogers.  gers,  ail  Idiot  ill  Fee  j  An¬ 

drew  Rogers ,  his  Uncle, 
levies  a  Fine,  Come  Ceo ,  6cc.  with  Proclamation  to  Ro¬ 
bert  Crompton  ;  and  had  Iffue  John ,  who  had  Iffue 
liam  the  Defendant,  and  died.  William  the  Idiot  died 
without  Iffue  William  the  Defendant  enters  as  Heir  un¬ 
to  him,  viz,.  Son  and  Heir  of  John,  Son  and  Heir  of  the 
laid  Andrew  \  And  whether  he  may  claim  againft  this 
Fine  of  his  Grand-father  ("not  claiming  by  the  Grand¬ 
father,  but  deriving  only  his  Pedigree  from  him}  was  the 
Queftion  ?  And  it  was  argued  by  Rolls  for  the  Plaintiff, 
That  forafmuch  as  William  Rogers  is  Heir  to  Andrew  his 
Grand* father,  Uncle  to  the  (aid  William  the  Idiot,  he  is 
eftopped  to  claim  againft  this  Fine,  or  to  fay,  Quod  par¬ 
tes  ad  finem  nihil  habuerunt .  And  for  Proof  thereof,  he 
relied  upon  the  Statute  of  27  E.  1.  of  Fines,  Co.  lib .  3. 
f  8p.  10  Car.  Scovel  6c  Brajlock’s  Cafe,  Co  lib.^.f^o. 
Sir  George  Browns  Cafe,  6c  Saule  6c  Clerk's  Cafe.  But 
it  was  argued  by  Farrer  for  the  Defendant,  that  this  Fine 
Ihall  not  bar,  becaufe  he  claims  not  any  Intereft  by,  or 
from  Andrew,  nor  as  Heir  unto  him,  but  only  makes 

mention 
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mention  of  him  in  the  Pedigree,  Co,  Litt.f  \  8.  2  E. 3.  <5. 
Co.  lib .  8.-  53.  Symms  Cafe,  And  that  here  he  is 
in,  Quafi ,  of  another  Title,  and  Tuifny  to  the  Fine. 
Berkly ,  and  delivered  their  Opinions,  That  this 

Fine  by  Andrew ,  the  Uncle  of  William  the  Idiot,  who 
was  feized  of  the  Inheritance  (  he  dying  in  the  Life  of 
William ,  fo  as  nothing  ever  attached  upon  him)  fhall 
never  bar  William  the  Defendant,  who  was  Grand  child 
of  the  Laid  Andrew ,  becaufe  he  claims  nothing  by,  or 
from  him  ;  but  only  from  William  the  Nephew  of  An¬ 
drew,  who  furvived  the  Laid  Andrew  :  And  he  makes 
his  Title  as  Heir  to  the  faid  William ,  the  Nephew  who 
waslafi  feiied,  not  making  therein  any  mention  of  An¬ 
drew ,  as  of  one  from  whom  he  claims,  but  only  as 
drawing  his  Defcent  from  him  by  way  of  Pedigree,  and 
not  by  way  of  Title  \  and  therefore  it  was  compared  to 
Hobbes  Cafe,  Litt.f ol,  where  the  Father  is  .attainted  of 
Felony,  having  Iffue,  two  Sons  j  and  the  one  of  them 
purchafeth  Lands,  and  dies  without  Iffue,  it  dial!  not  bar 
the  other  Son  to  claim,  as  Heir  to  his  Brother :  And  the 
Corruption  of  Blood  in  the  Father  fhall  not  hurt  him. 
And  Berkley  compared  it  to  the  Cafe,  1  o  Eliz Dyer 
274,  where  there  were  two  Brothers  \  the  Elded:  hath 
good  Caufe  del  'petition  de  droit  the  Youngeft  hath 
lifue  a  Son,  and  is  attainted  of  Felony,  and  executed  : 
The  Eldeft  Son  dieth  without  Iffue the  Iffue  of  the 
Younger  Brother  is  barred  of  the  Petition,  becaufe  his 
Blood  is  corrupt,  and  he  cannot  claim,  but  by  mention¬ 
ing  his  Father,  and  from  him,  &e\  But  here,  foraf- 
much  as  he  doth  not  claim,  nor  derive  by  him  who  le¬ 
vied  the  Fine  >  they  held,  he  fhould  not  be  barred  by  the 
Fine. 


XII. 
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XII.  QJJ  E  R  Y. 

Whether  the  Cuftody  of  an  Idiot  holding  by  Copy  of  Court- 
Roily  belongs  to  the  King  by  his  Prerogative ,  or  to  the 
Lord  of  the  Copy- hold  Mannor  ? 

SOLUTION. 

Co.  Lib.  4.  /.  127.  The  King, (fay  the  Judges 

in  Beverley's  Cafe,)  fhall  not 
have  the  Cuftody  of  the  Lands  of  an  Idiot  holden  by  Co¬ 
py  v  for  the  fame  is  but  an  Eftate  at  Will  by  the  Com¬ 
mon  Law  :  And  if  the  King  ftiould  have  the  Cuftody 
thereof,  it  would  be  mifchievous  to  the  Lord  of  the  Man¬ 
nar  s  but  yet,  an  Alienation  made  by  an  Idiot  of  his 
Copyhold-Land,  after  Office  found,  fhall  be  avoided. 
Vide  11  El  Dyer  302. 

It  is  a  Rule  in  the  Court  of  Wards,  That  if  an  Idiot 

has  not  any  Goods  or  Ghat- 
'  Pafcfa.*!  3  Eliz.  John  Rogers' s  tels,  or  Lands,  but  Gopy- 
Cafe,  c.lV.  f.  74.  hold- Lands,  held  of  a  com¬ 

mon  Per fon,  the  King  (hall 
not  have  the  Cuftody,  but  the  Lord  of  whom  the  Copy- 
hold  is  holden  \  but  if  he  has  any  other  Land,  then  the 
Copyhold-Land  alfo. 

In  |  the  Court  of  Wards  it  was  clearly  agreed  by  the 

Council  of  that  Court , 

13  <&  14  El.  Dy&  302.  b.  That  a  Copyholder,  who  is 
303.0.  2  h.  7.  3.  Noy  27.  an  Idiot,  ought  not  to  be 
/  |$l  ordered  in  this  Court  for 

his  Copyhold,  but  (hall  be  done  in  the  Court  of  the  Lord 
of  the  Mannor. 
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Sheppard  in  his  Court-Keeper  s  Guide ,  tells  us,  That 
the  Lord  (hall  retain  the 

Copyhold- Land  of  the  Idi-  Cap.  19.  p.  up.  m  Fourth 

ot,  or  Lunatick ,  till  he  Edit.  1656. 
come  to  himfelf. 

Note,  One  Sir  Edward  Champernon  being  Committee 
of  a  Ward, who  had  a  Mannor  wherein  were  divers  Copy- 
holders  ,  amongft  whom 


Concerning  fuch  as  are  deaf 
and  dumb.  See  Bratton,  lib.  5. 
trdB.  5.  cap.  20.  n.  2.  f.  421.4. 
Fleta  l.  6.  c.  40.  nu.  2.  In  fit.  2 , 
12.  3.  D.  a 8.  1 .6.  i„  Swinburn 
id  Part,  §  10.  Cod,  6.  22.  10 „ 


one  was  Mutus ,  &  Surdus , 
granted  the  Cuftody  of  that 
Copyhold-Land  to  another, 
who*  entred  5  the  Vrochein 
Amie  of  the  Copyholder 
entred  5  And  which  of 

them  ftiould  have  the  Cuftody  ?  Or,  If  none  of  them  ? 
was  the  Qu  eft  ion.  And  it  was  refolved.  That  the  Lord 
fliould  have  the  Cuftody  j  for  other  wife  he  ftiould  be 
prejudiced  in  his  Rents  and  Services  i  and  his  Grant  was 
Good  :  Wherefore  it  was  adjudged  for  the  Grantee.  Cm 
Jac»  f,  105.  Eavers  v.  Skinner .  C. 

XIII.  qjjery;1- 

Whether  there  he  any  Difference  between  an  Eftate  made , 
or  conveyed  in  V  erf  on ,  or  by  Attorney ,  as  to  an  Idiot  9 
or  any  other  Non  compos  mentis. 

SOLUTION. 

#  !  # 

There  is  a  diverfity  taken  in  the  Books  of  Law,  be¬ 
tween  an  Eft  ate  made,  or 

conveyed  in  Perfon,  and  by  Co.  1. 4.  /i2$JBeverley’j  Cafe 
Attorney  :  For  if  an  Idiot ,  °f  Non  compos  mentis, 
or  other  Non  compos  mentis, 

makes  a  Feoffment  in  Fee,  in  propria  perfona ,  and  dieth^, 
his  Heir  within  Age,  he  lhall  not  be  in  Ward  >  or  if  he 

dicth 
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dieth  without  Heir,  the  Land  {hall  not  Efcheat >  but  if 
the  Feoffment  be  made  by  Letter  of  Attorney,  altho’  he 
{hall  not  avoid  the  fame  5  yet  after  his  Death,  as  to  all 
others  in  Judgment  of  Law,  the  Eftate  was  void,  and 
therefore  in  fuch  Cafe,  if  his  Heir  be  within  Age,  he  {hall 
be  in  Ward  ;  or  if  he  dieth  without  Heir,  the  Land  {hall 
Efcheat.  And  like  wife,  in  the  Cafe  of  an  Infant,  if  he 
maketh  a  Feoffment  in  Perfon,  if  he  dieth  without  Heir, 
the  Land  {hall  not  Efcheat  ;  but  other  wife,  if  it  were  made 
by  Letter  of  Attorney  >  but  the  Infant  himfelf  {hall  not 
avoid  it,  but  others  {hall :  But  things  done  by  matter  of 
Record,  as  Fines,  Recoveries,  Judgments,  Statutes,  Re- 
cognifances,  fhall  bind  as  well  the  Idiot,  as  he  who  is  Non 
compos  mentis ,  31  E.  3.  Saver  Default  37  i.  1  Mar* 
Dumfuit  infra  gtatem  7« 

A  Grant  of  an  Infant,  (faith  I  inch)  under  the  Age  of 

21  Years,  and  one  out  of 
Lib. 2,  c.i.  of  Pojfejfms, p.102,  his  right  Mind  (whom  we 
103.  Edit.  1627*  call,  Non  fane  memories  or 

Non  compos  mentis )  as  an 
Idiot  may  be  avoided  at  any  time,  by  Entry,  Adtion, 
&c.  or  a  Feoffment  by  Letter  of  Attorney,  &c. 
if  they  deliver  it  with  their  Hands,  as  in  a  Feoffment,  and 
themfelves  make  Livery,  or  a  Gift  of  Goods,  and  them- 
felves  deliver  them;  but  if  they  deliver  not  with  their 
Hand,  as  in  a  Grant  of  a  Rent,  Advowfon,  &c.  it  is 
meerly  void,  and  nothing  at  all  paffeth,  fo  as  they  may 
have  a  Trefpafs,  or  and  remain  Tenant  to  the 

Lord,  and  therefore  {hall  be  in  Ward,  notwithftanding 
fuch  Feoffment. 


XIV. 
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XIV.  C^u  E  R  Y. 

A  Man  dies  feifed  of  Land,  his  Heir  being  an  Idiot,  or 
Sot  Natural ,  and  before  Office  he  levies  a  Fine ,  whe¬ 
ther  the  King  ffiall  have  the  Lands,  per  Praerogativam 
Regis,  cap*  9 •  or  not  ?  / 

SOLUTION. 

Home  devie  fieifi  de  Terre ,  fon  Heire  efleant  fotte  na¬ 
tural,  &  avant  Office  il  leva  fine,  le  Roy  navera  les  terrej 
per  Praerogativam  Regis  , 

cap,  9,  Came  fierra  intende  r  Crompton,  fol  1  fit. 

queftut  JotteConuter  leLtne*  g^it.  1594, 

Car  ceo  va  encounter  le  cre¬ 
dit  del  Juft  ice  que  prifi  le  fine ,  car  fierra  intend  que  le 
Juft  ice  ne  voile  prender  fine  de  luy ,  fit  ufi  efie  Ideot,  En- 
gliihed  thus  :  A  Man  feized  of  Land,  his  Heir  being  an 
Idiot,  and  before  any  Office,  this  Idiot  levieth  a  Fine,  the 
King  (hall  not  have  the  Cuftody  of  the  Lands  by  his  Pre¬ 
rogative  >  for  that  it  (hall  not  be  intended,  or  prefumed, 
that  he  was  a  Natural  Fool  againft  the  Fine  levied  j  be- 
caufe  this  will  impeach  the  Reputation,  or  Credit,  of  the 
Judge,  before  whom  the  Caption  of  the  Fine  was  :  For 
it  (hall  be  prefumed,  that  the  Judge  would  not  take  the 
Fine,  if  he  had  not  been  an  Idiot.8 

XV.  O  U  E  R  Y. 

’  '/i' 

Idiots  in  the  Cuftody  ofi  the  Vrince ,  whether  the  Cuftody  of 
an  Idiot  can  be  devified  by  the  Te ft  at  or  ? 


S  O  L  U~ 
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SOLUTION. 


§  1 1.  m.  13.  p.  99.  a.  b. 
*59° 


Concerning  Idiots,  fuch  is  the  Prerogative  of  the  Prin¬ 
ces  of  this  Land,  that  they  (hall  have  the  Cuftody  of  all 

the  Lands  of  Natural  Fools, 

Swinburn  in  his  Treatife  of  and  may  take  the  Profits 
Teji  aments  and  La  ft  mils  Part,  thereof  without  wafte,  or 

CV  t  »  -Mfi  T  r*  ^  r\r\  rt  ^  A  flit  * 

deft  ruction,  of  whole  Fee 
foever  the  fame  be  holden, 
finding  to  them  Neceffaries  \  and  after  the  Death  of  fuch 
Idiots,  the  Land  mu  ft  be  reftored  to  the  right  Heirs  :  But 
in  the  mean  time  i  that  is  to  fay,  during  the  Life  of  the 
Idiot,  the  Tuition  of  the  Idiot,  or  of  his  Lands,  cannot 
be  devifed  by  Teftament  to  any  other  Perfon,  contrary  to 
the  Courfe  of  the  Common  Law,  in  prejudice  of  him  to 
whom  the  Wardftiip  doth  belong,  faving  the  Teftator  may 
commit  the  Cuftody  of  fuch  Goods  and  Chattels  as  he 

doth  bequeath  to  the  Idiot, 


to  whom  he  will,  and  du¬ 
ring  fo  long  time  as  he 
will  * 


*  Si  quidem  unufiuifique  po - 
tell  rebus  fins  quam  velit  legem 
imponere .  Mau tic,  1.  7.  tit.  r. 
nil.  38.  Et  Tejlatoris  voluntas 
habetur  pro  lege  L.  Servus  de  ma- 
numijf.  licet  alias  vide  at  ur  per  FitzberbertV  Nat.  Br.  de  Idiot  a 
inquirendo  quod  bona  qua  Idiot  a  obvenirent ,  fiuo  Gardiano  accreficunt. 
Quare  tamen  per  Stamford  fiuper  Praerogativam  Regis,  c.  Idiot  C. 


XVI.  Q^U  E  R  Y. 

Idiocy,  whether  in  any  Cafe  triable  in  the  Ecclefiajtical 
Court  ? 

SOLUTION. 

If  an  Adminiftrator  fue 
Mich  itf  ac.B.R.  Inter? ercher  for  a  Legacy  due  to  the  De- 

Godolphin  in  his  Repertorium  coated  in  the  Ecclehaftical 
Capiomcunv.  I  r  £120,  §  17.  Court,  and  the  Defendant 

plead 
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plead  the  Rckafe  of  the  Deceafed,  and  the  Plaintiff  avoid 
it,  for  that  the  Deceafed  was  an  Idiot  3  that  Idiocy  (hall 
be  tried  there,  and  no  Prohibition  (hall  be  granted,  for 
that  they  have  Jurifdidtion  of  the  Original  Matter  >  and 
that  according  to  the  old  Rule,  to  be  found  in  the  R.e- 
giiler,  and  in  the  Books  of  Law,  Non  eft  confonum  Ret- 
tioni ,  quod  cognitio  accef~ 

forii  in  Curia  Chrifiiani-  JUn.s>  f  lur^^ 

tans  impediatur ,  ubi  cognu  juris  erit  acc‘cfrorium. 
tio  caufe  principalis  ad  fo¬ 
rum  Ecckfiaflicum  nofeitur  pertinere.  Regifter  Orig.  £ 
58.  a.  Co.  2  Lift.  f.  493 .  Cro.  ]ac.  f.  26 p.  Roberts  Cafe, 
Cro.  Car.  Netterx'.  Bret.  Cro.  Jac.  f.  348.  Egerton  v. 
Egerton.  12  Co.  f .  6  5 .  Tit.  Court  Ecdeiiaftical,  C.  Bul- 
ftrode’s  Reports,  Second  Part,  £210, 211.  Egerton  v* 
Egerton. 

XVII.  Q^U  ERY. 

An  Executor  having  obtained  Judgment  in  an  Accompt% 
and  having  the  Defendant  in  Execution  for  Arrerages , 
and  the  Teffi  ament  being  afterwards  annulled  for  Idiocy 
in  theTeflator ,  whether  theTeft ament  being  difappro- 
ved ,  an  Audita  Querela  will  lie  for  the  Defen* 
dant  ? 

SOLUTION. 


Anno  35  ff.  8.  in  the  Exchequer  Chamber  a  Cafe  was 
well  debated  by  the  juftices 

of  both  Benches,  which  was  3^4  Dy&t  f-  20  3-  b. 

fuch  :  One  Moyer,  who  f 

was  Executor  of  the  Telia-  3  J 

ment  of  John  Gifors ,  fued  a  Writ  of  Account  againft  one 

Carvanel ,  as  Receiver  of  the  Money  of  the  faid  Gifors  h 

the  Defendant  pleads,  Ne  unques  Receiver •  pur  Accompt 

E  render  t 
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render:  And  it  was  found  for  the  Plaintiff,  and  Judg¬ 
ment  given,  that  helhould  account  s  and  upon  this  a  Ca¬ 
pas  ad  Computandum  was  awarded  :  Whereupon  the 
*  Defendant  came  in,  and  Accounts  in  Ward,  and  he  was 
found  in  Arrerages,  and  his  Body  was  committed  toPri- 
fon  for  Execution.  And  after  the  faid  Teilament  was 
annulled,  by  Sentence  in  the  Spiritual  Court ;  for  that  the 
faid  John  Gif  or  s,  the  Telia  tor  was  an  Idiot  from  his  Birth, 
and  this  Record  Spiritual  is  certified  into  the  Chancery  by 
Writ,  and  thence  fent  into  the  King’s  Bench,  where  the 
A&ion  of  Accompt  was  brought.  And  the  faid  Carva - 
nel  fued  forth  an  Audita  Querela  in  the  fame  Court,  con¬ 
taining  this  Matter  in  his  Writ,  and  a  Venire  Facias 
againft  Moyer ,  who  demurred  in  Law  upon  the  whole 
Matter  :  And  it  was  refolved,  that  the  Audita  Querela 
did  lie,  becaufe  the  Will  was  difapproved  and  an¬ 
nulled,  \ 

XVIII.  QJJ  E  R  Y. 

Whether  an  Attornment  made  to  a  Grant  hy  an  Idiot ,  or 
other ,  Non  compos  mentis,  can  be  good  in  Law? 

SOLUTION.  / 

A  Man  that  is  an  Idiot,  or  other  Non  compos  mentis. 
cannot  Attorn  >  For  he  who  is  [AmensJ]  without  Under- 
llanding,  cannot  make  an  Attornment,  which  is  an  A- 
greement :  And  yet  if  a  Man  Non  compos  mentis ,  be  Leffee 
for  Years,  rendring  Rent,  and  the  Leffee  ejedteth  himi 
and  maketh  a  Feoffment,  and  afterwards  the  Non  compos 
mentis  re-entreth  >  this  Adf  of  Re-entry  doth  fubjedf  him, 
felf  to  Dillrefs,  and  an  Adlion  of  Walle,  alt  ho5  he  cannot 
make  an  exprefs  Attornment.  Coke  in  his  Comment  or 
Littleton, fecl,'j66.f.3i')t  a .  6  CoAp.a,  Sir  Moyle Finchr 
Cafe.  32  E.  3.  Age 80.  18  E  3.  35. 

XI?1 
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|  XIX.  QU0ERY. 

Whether  an  Inquifition  fliall  bind  an  Idiot ,  without  an  Ex¬ 
amination  by  the  Council  ? 


SOLUTIO 


It  was  laid  by  Ltyer  in  the  Cafe  of  one  Brent,  that  the 
Law  is,  Altho3  a  Man  be 

found  an  Idiot  by  Inquifi-  Daltifiris  Rep,  pi,  19.  f.95, 
tion,  yet«  he  ought  to  be  ex¬ 
amined  by  the  Counfel,  and  affirmed  by  them  to  be  an 
Idiot,  or  otherwife  he  (hall  not  be  bound  by  the  Inquiil- 
tion.  And  he  faid  further,  That  Brent  was  found  an 
Idiot  by  Inquifition  >  and  after  being  examined  by  the 
Lords  of  the  Star-Chamber,  he  was  adjudged  to  be  no 
Idiot ;  whereupon  he  was  delivered  from  the  Thraldom 
of  Idiocy, 

XX.  QUERY. 

I  No  VojJeJJions  in  Lands  defending  to  an  Idiot ,  but  only 
a  Right,  whether  the  King  can  enter,  and  have  the 
Cufiody  of  it  ? 


SOLUTION. 


If  there  defcend  to  an  Idiot  no  PoiTeilion  in  Lands,  but 
only  a  Right,  be  it  Right  of  Entry,  or  Title  of  Entry, 
or  Right  of  Action,  the  King  (hall  not  enter,  and  have 
lithe  Cuftody  of  the  fame,  1  H.  7.  1*5.  Stamford  Super 
1]  Virarog,  Regis ,  c,  9,  f,  35.  b.  Edit .  1567° 

V  Hitherto  of  the  Defcription,  Remarks,  and  Queries,  re- 
t  Hating  to  an  Idiot,  or  Sot  Natural  t  I  proceed  now  to 
fpeak  of  theFuror  Man,  that  is  totally  bereft  of  his  Wits. 

E  2  PART 
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Part  Second. 


Of  him  who  is  by  Accident  wholly 
deprived  of  his  Wits. 


SECT.  I. 


This  fort  ofNon  Compos  Mentis  how  defcribed 


HE  is  faid  to  be  one,  that  was  of  good  and  found! 
Memory,  and  by  the  Vifitation  of  God,  through 

•  fome  Sicknefs  ,  Grief,  on 

Furor  eft  continue  a  mentis  A-  other  Accident,  utterly  lo- 

hmatio ,  quis  omm  wtelletfu  r  1  i  i-i 


D.  i.  1 8.  14.  dr*  Go^o- 
fredus  ad  Lor . 


feth  his  Memory,  and  Un¬ 
demanding  ;  and  fo  falls 
into  fome  high,  or  low  de¬ 
gree  of  F ury  or  Madnefs.  C0.Litt.f2 4-7 -a.  &  4 Co, f  1 2 4 i. 
Beverley  s  Cafe  of  compos  mentis. 


S  EC  T. 
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SECT.  IL 

The  Remark^  concerning  Mad +  or  DifiraSed 

Perfons . 

I.  REMARK. 

TH  E  true  Account  of  the  Caufe  of  Diftra&ion  is  this; 

When  the  Animal  Spirits,  by  tome  Accident  or 
other,  are  fo  over-heated, 
that  they  become  unfervice- 
able  to  cold  and  fedate  Rea- 
foiling  >  and  then  Reafon 
being  thus  laid  aflde,  Fancy 
gets  the  Alcendent,  and  Phaeton-\[ke7  drives  on  furioufly, 
and  inconfiftently.  This  Combuftion  of  the  Spirits  hap¬ 
pens,  fometimes  by  over-great  Intention  of  the  Mind,  in 
long  and  conftant  Study  ;  fometimes  by  a  Fever,  which 
inflaming  the  Blood,  that  communicates  the  Incendium 
to  the  Spirits,  which  take  the  Original  from  it  :  But 
moft  ufually  by  the  Rage  and  Violence  of  fome  of  the 
Paflions,  ("whether  Irafcible,  or  Concupifcible,  as  they 
are  wont  to  be  diftinguifli- 


Dr.  Goodman’/  Treatife,  m* 
ti titled,  The  Penitent  pardoned, 
under  the  Parable  of  the  Prodigal , 
Part  f.  c.  5.  p.  123, 124. 


ed)  a  Man  letting  his  Heart 
vehemently  upon  fome 
*  Objedfc  or  other ,  the 
Spirits  are  fet  on  fire,  by 
the  Violence  of  their  own 
Motion  i  and  in  that  Rage 


,  *  Mad-men  have  always  before 
their  Eyes ,  thofe  Ideas  and  Shapes 
which  work  the  Apprehenfan  of 
their  Fury ,  and  hold  them  in  the 
Vifion  and  inward  View  of  that 
which  mojl  troubleth  their  difeafed 
Brain.  French  Academy,  c.  18. 
Of  Intemperance . 


are  not  to  be  governed  by 
Reafon.  This  we  have  fad  Examples  of,  in  Love, in  Grief, 
in  Jealoufic,  in  Wrath,  and  Vexation  >  and  indeed,  (faith 
my  Author)  Bethlehem  is  filled  with  the  Inftances. 

E  3  o 


If. 


$4 
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A.  REMARK. 

By  the  Statute  of  Vreerogativa  Regis ,  the  King  of 

England  is  to  provide,  that 

17  *  2‘  *'  I0'  the  Lands  of  the  Furor  Meq 

be  fafely  kept,  without  wafte  »  and  that  they,  and  their 
Families,  (if  they  have  any )  fhall  be  maintained  with 
the  Profits  thereof ;  and  that  the  Refidue  be  kept  for  their 
ufe,  and  delivered  unto  them,  when  they  corne  to  be  of 
right  Mind  :  So  $s  their  Land  (hall  not  be  aliened,  nei¬ 
ther  fhall  the  King  have  any  Profit  thereof  to  his  own  ufe  ? 
But  if  they  die  in  fuch  Eftate,  the  Refidue  fhall  be  diftri- 
buted  for  their  Souls,  by  the  Advice  of  the  Ordinary. 

III.  REMARK. 

The  words  of  F.N.  B.  232.  That  the  King  is  bound 

of  Right,  by  his  Laws,  to 

4 Co.  128.  Beverley's  Cafe  of  defend  h is  Subjects,  and 
Non  compos  mentis.  their  Goods,  and  Chattels, 

Lands,  and  Tenements,  ex¬ 
tend  as  well  to  one  Non  compos  Mentis ,  as  a  Mad-man, 
as  to  an  Idiot  a  Nativitate  >  but  in  Cafe  of  Non  compos 
mentis ,  the  King  fhall  not  have  Intereft  in  a  Mad-man, 
that  is  wholly  deprived  of  his  Underftanding,  as  he  hath 
in  the  Idiot  >  becaufe  that  a  diftra dfed  Man  may  recover 
his  Memory  that  he  hath  loft  \  and  therefore,  in  the  Cafe 
of  the  Idiot,  or  Fool  Natural,  the  Law  faith,  Rex  babe- 
lit  Cufiodiam  >  but  in  the  Cafe  of  a  Mad-man,  or  Non 
compoy  mentis ,  Rex  previdebit.  And  as  to  Alienation 
made  by  a  Man  diftradfed,  the  words  are  all  one,  as  they 
are  in  the  Cafe  of  the  Idiot  s  and  therefore,  after  Office 
found  thereof,  the  Alienation,  Gift*  &c.  of  him  who  is 
by  Accident  deprived  of  his  Wits,  are  in  equal  Cafe  with 
the  Alienation,  or  Gift  of  an  Idiot  a  Nativitate .  And 
•  the 
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the  faid  words  of  the  Writ,  in  the  Regifter,  Quia  accept 
mus  quod  J.  de  B+fatuus  & 

Idiot  a  exifiit^  See.  extend  Regifter  of  Original  and  Ju* 
as  well  to  another  Non  com -  dicial  W rits,  f.  266.  a, 
pos  mentis ,  as  Idiot  a  a  nati - 

*vitate>  a  Fool  Natural  :  For  afterwards,  in  the  fame 
Writ  it  is  laid,  Diligent er  inquiras ,  Ji  Idem  fatuzss  & 
Idiot  a  ^  (it  necne ,  &  fi  fit> 
tumutrumanativitatefua ,  Regifter,  f.  2 668. 

an  ah  alio  tempore ,  tawc  ^ 

quo  tempore  &  qualitery  &  quomodo ,  ^  y?  lucidis  gau* 
deat  intervallis ,  /£  J.  eodem  Jlatu  exiftem 

terras ,  ^  Tenementa  aliqua  alienavit  necne ,  Sec.  So 
that  it  appeareth,  that  in  Judgment  of  Law,  Fatuus , 
Idiota>  include  as  well  New  compos  mentis ,  as  Z&ta  £ 
Nativitate  ?  and  therefore  they  are  in  the  fame  Cafe,  as 
.  to  the  Alienation  of  their  Lands,  and  Tenements,  Goods, 
and  Chattels. 

_  '  »  V 

IV.  REMARK. 

A  Furor  Man  cannot  appoint  an  Attorney,  as  appears 
by  Britton  >  for  he  tells  us,  Chefcun  ne  puit  mye  faire  at - 
terwe.  C#r  enfant  dedens 
Agey  ne  muety  ne  furd ,  we  Lap.  12 6.  £  285.  b. 
fol  naif  re  ne  homme  ar- 

rage>  ou  auterment  fans  difcretiony  ne  puit  mye  fake 
attornes . 
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V.  REMARK. 

There  is  required  in  them  who  contra#  Matrimony,  a 
found  and  whole  Mind  to  conient  j  and  therefore,  he  that 
■■MfllfM  is  mad,  or  dihraded,  with- 


Furor,  fays  the  Lawyer  Gains, 
fponf alibus  impediment o  fit,  plus 
quam  manifefium  eft.  D.  23.  1.8. 
Furor  contrahi  Matrbnonium  non 
Jinit,  quia  confenfu  opus  esl,  fays 
Paulas,  t>.  23.2. 16.  2. 


j  - 

out  intermillion  of  Fury, 
cannot  enter  into  the  Bonds 
of  Wedlock  :  So  fays  the' 
Author  of  the  Treatifes  en- 
tituled.  The  Woman  $  Lauf- 


Furiofus  Matrlmonmn  contra -  1  r  n 

here  non  pot  eft.  Deer  et.  Greg.  1 ,4.  *.2*  .  ‘  I0*  P*  57* 

And  with  him  concurs  A- 


tit.  1.  c,  24.  Innocentius  3. 
Verjil.  Epifcopa.  dileBus  films  R. 
propofuit,  quod  filiam  fiuam  cui- 
dam  Matrimonaliter  copul av it. 
Cum  autem  eadem  mulier,  cum 
ipfo  viro,  qui  continuo  furore  la¬ 
bor  at,  morari  non  pojjit ,  pro¬ 
pter  alienationem  mentis  non  po - 
tuent  intern enire  confenfus  :  man¬ 
damus,  quatenus  fi  rem  noveris 
it  a  ejfe,  pr  a  fat  as  perfonas  cures 
fib  invicem  feparare. 


mefius ,  in  his  Cafes  of  Con- 
fcience :  The  Confent  of 
Wedlock,  f  faith  he)  mult 
be  voluntary  and  free,  elfe 
it  is  not  elieemed  a  Human 
Confent :  And  hence,  the 
Gonfent  of  fuch  as  have  not 
ufe  oi  Reafon,  ( as  Mad¬ 
men  )  is  of  no  force  to 
.  Etch  a  Contra#,  Lib .  5. 

c.35.  Queftion  4.  nud 24,25.  ^.201.  Engl  Edit.i6±2. 
.Such  one  may  not  confent  to  Marriage,  °and  his  Iffuc 
Will  not  be  legitimate.  Trm.  3  Jac.  B.  Regis.  Stiles. 

VI.  REMARK. 

Tho  Furor,  ojr  Madnefs,  hinders  the  contracting  of 

Funr  inpedi'  Mstnmnium  it  (hall  not 

contrahendumjed  non  dirimit  con-  ^  e  awaY  mat  Marriage 
trattum.  that  is  already  contra#ed, 

jp  T  ^  n  as  aPPcars  by  the  Civil  and 

Canon  Laws,  Z).  23. 1.  8.  D.  23.  2.  16.  2.  hftiu  Ju¬ 
ris  montciLib.2.  'lit.  12.  Arnoldus  CorvinttS)  in  his 
jus  C«mmcum,Lib.  2.  Tit.  13.  tk  Nuptiis.  VII. 
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A  Furor  Man  ought  not  to  be  a  Witnefs  in  any  Canfe, 
be  it  either  Civil,  or  Cri- 

minal,  Decret •  2.  a .  Tars  Furiojus  aut  mente  Captus}  non 
cauf.  3,  Qu.  Ip.  c.  14.  De-  pote8  ejfe  Tefiis . 

cret.  Greg.  Lib.  3.  Tit.  27. 

r.  3i  Succejjionibus  ab  intefiato ,  Cor  vims  in  his  Jus 
Canonicum^  lib.  3.  tit.27.  Je  Teflibus.  Ulfianus ,  tit,  20. 
de  Tefiamentis.  D .  28.  1.  20. 4.  Swinburn  in  his  Trea¬ 
dle  of  Wills,  Part  4.  Sed.  21.  f.  i8<5.  a,  Edit.  1590. 

VIII.  REMARK. 


Children,  and  Mad-men,  *  altho3  they  have  not  the 
next  a&ual  power  of  ufing 


*  Lex  duodecim  Tabularumju- 
riofum,  in  cur  at  i one  jubet  ejfe  A- 
gnatorum.  Ulpian,  tit.  12.  de 
Cur  at  or  i  bus. 


things,  yet  they  have  a  ra¬ 
dical  power,  becaufe  they 
are  Men:  Amefius  in  his 
Cafes  of  Gonfcience,  lib.  5.  • 

c.  41.  qu.  1.  fett.  6.  And  by  the  Law  of  Nations,  Chil¬ 
dren  are  then  capable  of  in¬ 


heriting  t  an  Eftate,  tho5 
they  be  juftly  retrained 
from  managing  of  it,  by 
reafon  of  their  immature 
Judgment.  Grotius  de  jure 
belli  &  fact  Si  Lib.  2,  Cap.  5- 


f  Plutarch  de  Fort.  Alex .  1. 2. 
fpeaking  of  Children  faith, 
That  Children  have%a  Right  to 
the  Inheritance ,  but  not  to  the  uje 
of  it. 


S e£t.  2. 


IX.  RE- 
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IX.  REMARK. 

Bratton  in  his  Treatife  of  the  Laws  and  Cuftoms  of 
England^  (hewing  by  what  Perfons  pofleffion  of  things- 

may  be  acquired,  fays  thus 

Furiofus  Jine  tutor  is  motor  it  ate  of  the  furious  Man  j  Furio- 

non  potest  incite  pojjidere :  Quia  fUs  ajfettum  retinendi  hct - 
nffeaimem  tmmdi  nmbabet, licet  here  non  poterit  fme  Cura. 
maxima  corpore  Juo  rein  contmgat :  . r  j  j  j 

Sicuti  jt  quis  dermienti  aliquid  in  bore^  qtiia  non  esV  altud  de 

warn  ponat,  D.  41.  2.  1.  3.  eojiifi  ad fimilitudinem  ejmy 

qui  dormienti  pluviam  in 
manum  projecerit.  Et  qui  accipere  debet ,  &  retinerey 
oportet  quod  habeat  affettionem ,  d*  intellettum  percipient 
di ,  d^  retinendi .  Item  qui  curare  debety  &  Cufiodiam 
habere ,  oportet  eodem  modo  quod  habeat  Intellettus ,  quia 
ft  furiofum  miferis  ut  pojjide as ,  nequaquam  per  eos  'vide* 
ris  pojjejfionem  apprehendijje ,  quia  intellettum  non  habet • 

.  X.  REMARK.  *  * 

He  that  is  a  Mad- man,  isuncapable  to  be  a  Judge,  or 

an  Arbitrator,  for  want  of 
Undemanding  and  Difcre- 
tion.  Mirror  of  Jufiicesy 


Non  omnes  Judices  davi  poffunt, 
qui  Judicis  dandi  jus  habent  : 
Quidam  emm  Lege  impediuntur 
nc  Judices  Jint ,  quidam  natura  • 
quidam  moribus  ,natur  a-,ut  furdus , 
mutus ,  &  perpetuo  furiofus,  & 
zmpubes,  quid  judicio  car  ant }  D.$. 
1.  12.  2. 


c.  2 ,fett.  2.  p.  n 6.  Weft* 
Symb.  part  2.  fett>2^^z6y 
27.  Neither  can  be  an 
E(Toiner,or  Excufator.  Mir* 
rory  c.  2.fett*  30,^.  175. 


XL  REMARK. 

One  that  is  a  Mad-man,  cannot  Attorn  •>  for  that  he 
that  hath  no  Undemanding,  cannot  agree  to  the  Grant. 
1 8  £.3.554  6  Co.  f.6p*  a .  Sir  Moyle  Finch's  Cafe. 

XII. 
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I  XII.  REMARK. 

To  a  lawful  Contract  there  are  required  Perfons  fit  to 
jContrad  :*  Hence  Mad- men 

Note,  That  every  Alienation 
of  a  Man's  Right,  all  Contracts 
betwixt  Man  and  Man.  till  Leagues, 
&c.  betwixt  Princes ,  ought  to  be 
done  with  found  Judgment ;  there - 


are  not  fit  to  make  Con- 
tra&s,  or  Alienations  ,  and 
under  that  Title,  by  the 
Civil  Law  of  all  Countries, 


are  defervedly  accounted  fore  *  f  Wl}^  are 
J  exprejs  d  with  overt  Jigns ,  are  ta 


be  underfood,  the  Ack  of  a  Mind 
endued  with  Re  a f on,  of  which  a 
Man  di fir  acted  is  wholly  deprived, 
and  therefore  uncapahle  of  per « 
forming  any  profitable  things  5 
which  made  King  Achifh  fay  to, 
his  Servants ,  Lo,  you  fee  the 
Man  is  mad  ;  Wherefore  then 
have  ye  brought  him  to  me  ? 
1  Sami  21. 


13,  14,  15. 


Nullities.  Amefiusfi. 5,^  42. 
qu,  i.  of  Contrail  Si  D.  39. 

5.  23  I.  Coivef  s  Inflitutes 
lib .  2.  tit.  8.  n.  3,  p.  108. 

F.  N,  B .  f  292,  C.  Fleta 
lib.  3.  c.  3.  10,  p,  178, 

d^Ub.  2.  c.  56.  m*.  19. 
p,i2 2,  Bra£lon,lib. 3. 

1.  c.  2.  ».  8.  f.  100. 

//£.  5*  5*  c%  20*  I*  de  Except ionibus • 

Fleta ,  lib,  6.  c,  40.  «».  1.  p,  434.  Comely  lib .  3.  ri/y 
20.  «#.  7.  p.  1 61.  Fleta,  lib,  2.  c.  do.  nu,26,  Cowel , 
lib,  2,  tit,J ,  tin,  4.  de  Donatibus.  Britton,  c, 2%.  f .6 2. bo 
6$,  a.  dp  c,  34*  f  20*  Mirror  de  Justices ,  c.  2.  /e#. 
if,  p,  161,  -  I®'" 

XIII.  REMARK. 

In  all  Conveyance,  or  Purchafe  for  Joyntuve,  unlefs  it 
be  by  Fine,  or  Common  Recovery,  he  which  makes  the 
Eftate,  muft  be  a  Perfon  able  to  conveyj  at  the  time 
of  the  joyntqre  making;  or  elfe  it  is  not  good. 

He  muft  not  therefore  be  Attaint  of  Trcalon,  an  Alien 
born,  under  Age,  or  New  compos  mentis ,  a  Mad-man. 
The  Woman  s  Lawyer,  lib,  3.  0.31.  p,  188. 
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It  is  a  good  Exception  for  the  Perfon  of  him,  that 
eomplaineth,  or  bringeth  any  A&ion,  to  fay,  he  is  Fu- 
riofti /,  a  Mad-man,  becaufe  fuch  a  one  differeth  not  much 
from  a  Beall,  that  wants  Reafon,  Lib .  5.  tract.  5.  c.20. 
m.  1.  f  420.  b.  Fleta,lib.  6.  cap .  38.  nu.  1.  Stamford 
Super  Prarogativam  Regis  $  cap .  10.  fol.  3  6.  b.  Edit. 
1 5 67. 

°  XV.  REMARK. 


He  that  "promifeth,  (hould  be  endued  with  Reafon, 
which  renders  the  Promifes  of  Mad-menvoid,  and  of 

no  force,  Grotius  de  jure 

■  PromiJJlo  reyiirit  ufum  Ratio-  yeB  ^pacis  / 2<  c.+I. 
ms  tn  promitt  ente  ;  idee  fur  tod  r  ~  £  -  ,  .  .  .  dw 

mdla  ed promijfio.  5-  And  it  is  the  fame 

Law  in  cafe  of  Oaths  made 
by  Men  diftradfed :  For  they  that  fwear,  (hould  be  of 

found  Mind,  and  (hould  ufe 
Animus  rationis  compos  &  de -  great  deliberation,  before 
Tiber  atm,  they  take  any  Oaths.  /♦ 

dew,  lib .  2.  c,  13.'  feht.  2. 
Sheppard  in  his  Abridgment ,  fif.  L/iote  Lunaticks , 

tells  us,  0  Mad-man  cannot  promife ,  or  contract  for 
any  thing  to  bind  himfelf. 


XVI.  REMARK. 


A  Copyholder  of  unfound  Memory,  as  a  Furor  Man, 
cannot  make  a  Forfeiture  of  his  Eftate.  Sheppardys  Court - 
Keeper  s  Guide,  cap.  22« 


XVII.  RE- 
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XVII.  REMARK. 

Any  Man  may  be  a  Steward  of  a  Copyhold  Mannor  s 
and  therefore,  if  an  Infant,  Lunatick,  or  Non  compos 
mentis ,  a  Man  dift  rafted,  be  made  Steward  ^  all  Afts 
that  he  doth,  according  to  his  Office,  are  good,  Shep¬ 
pard's  Court-Keepers  Guide ,  cap.  19.  p.li  5. 

XVIII.  REMARK. 

Every  Deed,  Feeoffment,  or  Grant,  which  a  Furor- 
man  makes,  is  avoidable,  and  yet  ffiall  never  be  avoided 
by  himfelf  j  becaufe  ’tis  a  Maxim  in  Law,  That  no  Man 
of  full  Age,  ffiall,  by  any  Plea,  pleaded  by  him,  be  re¬ 
ceived,  to  difable  his  own  Perfon,  or  itultifie  himfelf : 
Befides,  another  Reafon  is  rendred ffc.  Becaufe  that  when 
he  recovers  his  Memory,  he  cannot  know  what  he  did 
when  he  was  Non  compos  mentis .  4  Co.  124 .  h.  Bever¬ 
ley's  Cafe.  Littleton^  feB. 405.  Noy  in  his  Treatifeof  the 
Grounds  of  the  Laws  of  this  Nation,  cap.  2  8.  Of  Con¬ 
veyances. 

XIX.  REMARK. 

Altho5  Mad-men  themfelves  cannot  be  received  to  difa¬ 
ble  themfelves,  yet  twelve  Men,  upon  their  Oaths,  may 
find  the  Truth  of  the  Matter,  in  the  Cafe  of  a  Feoffment, 
or  other  Tranfaft  in  Vais  ;  But  if  Mad-men  alien  by 
Fine,  or  Recovery,  this  ffiall  not  only  bind  themfelves, 
but  their  Heirs  alfo.  Co.  Litt.  f,  247^.  4  Co.  124,  a. 
B ever lefs  Cafe  of  Non  compos  mentis.  VerkinsffeB.  24, 


© 
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.XX.  REMARK. 

There  are  in  our  Books  of  Law  found  four  feveral 

Opinions,  concerning  the 

Coke  in  his  Comment  on  Lit-  Alienation,  or  other  Adi  of 
tleton,  §  405  /  247-  a.  b.  a  Man  Non  compos  mentis  3 

&c .  For  Fir  ft.  Some  are  of 
Opinion,  That  he  may  avoid  his  own  Adi,  by  Entry, 
or  Plea. 

Secondly,  Others  are  of  Opinion,  That  he  may  avoid 
it  by  Writ,  and  not  by  Plea. 

Thirdly,  Others,  That  he  may  avoid  it,  either  by 
Plea,  or  Writ  f  and  of  this  Opinion  is  Fitzherbert ,  in 
his  Nat ura  Brevium . 

Fourthly,  Littleton ,  fedb  405.  is  of  Opinion,  That 
neither  by  Plea,  nor  by  Writ,  nor  otherwife,  he  himfelf 
(hall  avoid  it,  but  his  Heir,  in  refpedi  his  Anceftor  was 
Non  compos  mentis,  (hall  avoid  it  by  Entry,  Plea,  or 
Writ :  And  therewith  the  greateft  Authorities  of  the  Law- 
Books  agree  >  and  fo  it  was  refolved  with  Mafter  Little¬ 
ton,  in  Beverley* s  Cafe, 

4  Co.  f  126,  127.  where  it  is  faid,  That  it  is 

a  Maxim  of  the  Common 
Law,  That  the  Tarty  (hall  not  di fable  himfelf  ' 

XXL  R  EMARK. 

If  a  Furor  Man,  or  a  Man  of  Non  fane  Memorie ,  make 
a  Feoffment,  &c.  he  himfelf  cannot  enter,  nor  have  a 
Writ,  Bum  non  fuit  compos  mentis  \  but  after  his  Death, 
his  Heir  may  well  enter,  or  have  the  faid  Writ  of,  Bum. 
non  fuit  compos  mentis ,  at  his  Choice.  Littleton ,  feft. 
40(5.  Expofition  of  Terms  of  the  Law ,  f  138 .  a.  b.  tit . 
Bum  non  fuit  compos  mentis.  Natura  Brevium ,  f.12  S.aF. 
Edit.  1551.  '  • 

XXII. 
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XXII.  REMARK. 

Mad-folks,  during  the  time  of  their  Furor,  or  Infanity . 
of  Mind,  cannot  make  a 

Teftament,  nor  difpofe  any  „  *m'f  f*"  mn 

_  r  j  pojjunt ,  quia  mente  carent.  In  ad- 

thing  by  Will  j  no,  not  ad  q}£rfa  corporis  nsaletudine  mente 

pi  AS  Caufas  \  the  Reafon  is  c  apt  us  tempore  tefi  amentum  fa- 

tnoft  forceable,  becaufe  they  cere  non  poteft.  Senium  static 

know  not  what  they  do :  wl 

.  f  'T'  a  tatem  mentis  tenentibus ,  tefla- 
ror  in  ma&ing  OI^  leita-  W£nti  faUionem  certum  eft  mn 

ments,  the  Integrity  and  mferre. 

Perfedmefs  of  Mind,  and 

not  Health  of  the  Body,  is  requisite  ;  and  thereupon 
arofe  that  common  Claufe,  ufed  in  every  Teftament  ah 
moft  :  Sick  in  Body ,  but  of  perfeH  Mindy  and  Memory . 
Swinburn  in  his  Treatife  of  Teftaments  and  Laft  Wills, 
2 dPart,  Jeff*  3.  f.  34.  b .  Edit .  1590.  Infi .  2.  12.  1. 
Cod •  6*  22*  ^ *  Cod •  3^®  5*  Cod .  d,  22.  CatmJtb.2, 
tito  2,  de  Teftament  is*  Ulpianns .  tit. -20.  de  Teftament  is* 
6  0*23.  Marquefs  of  Winchefier  s* Cafe. 

XXIII.  REMARK. 

The  Impediment  of  Furor,  or  Madnefs,  is  fo  ftrong, 
that  if  the  Teftator  make  his  Teftament  after  this  Furor, 
or  Madnefs  have  overtaken  him,  and  whiles  as  yet  it  doth 
poflefs  his  Mind,  albeit  the 

*  Quod  initio  vitiofum  eft ,  nonpo- 
tefl  traffu  temper  is  cornu  ale  fere 
£>.50.17.29./  178.  /. 201.  /.2JO. 
1.80.  D.  34.  7.  1.  D.  44.  7.  27. 
non firmatur  1 8,  de  Reg.  in  6.  D, 
49.  1.  16.  viji  duo,  qu#  fequun- 
tur ,  concurrmt  vitii  jc.  Cejfatie, 
^7  nonjiJJimus  Aldus,  i.e.  ntji prin- 
cipium  ipfius  rei  utile  jequatvr, 
verbis  t  vet  aftifas  extrinfecus  dedaratis,  veluti  Ratibabitme  diqua. 

Cod • 


Furor  afterwards  departing, 
or  dealing  3  the  Teftator 
recover  his  former  Under- 
handing,  yet  doth  not  the 
Teftament  made, during  his 
former  Fit ,  recover  any 
force  *  or  ftreogth  thereby. 
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Cod.  6*  22*  p.  In  ft  it.  2, 12.  i.  Swinburn  in  his  Tra&of 
^Wills,  P art  2.  fed.  3*  3*  p*  37®^®  Ldit.x  ^po» 

Go  dolphins  Tra£t,  entituled,  Orphans  Legacy ,  Parti, 
cap.  8.  nu.*2. 

.  XXIV.  REMARK. 


If  a  Man,  whilft  he  is  mad,  or  in  a  diftra$ed  Condi¬ 
tion,  be  admitted  by  a  Judge 
to  levy  a  Fine,  his  Decla¬ 
ration  of  the  Ufes  fhall  bind 
him  and  his  Heirs,  as  long 
as  the  Fine  remaineth  in 
force,  2  Co.  f  58.  b .  Co . 
lib.  12  .f.  123.  Mansfield? s  Cafe.  10  C0./.  42.  £•  Mary 
Portingtons  Cafe. 


Note,  He  that  is  enabled  to 
the  Principal ;  that  is,  the  Fine 
fhall  not  be  disabled  to  do  the  Ac- 
cejfory,  that  is  the  declaring  the 
ufes. 


XXV.  REMARK. 


If  a  Furor  Man  grant  a  Rent- Charge  out  of  Land,  his 
Heir  may  avoid  it,  and  hold  it  difcharged.  Sheppard  in 
his  Abridgment,  fit.  Idiots . 

XXVI.  REMARK. 

He  that  is  not  a  good  Grantor,  cannot  make  a  good 
Grant,  or  Surrender  of  Copyhold-Land,  without  a  fpe- 
cial  Cuftom  to  enable  him  thereunto  :  And  hence  it  is, 
that  a  Surrender  made  by  a  Mad  man  is  not  good,  but 
void  in  Law.  Sheppard  of  Copyholds,  c.  12.  p.  117, 
1 1 8.  ’  •  | 

XXVII.  REMARK. 

A  Surrender,  or  Grant  of  Copyhold- Land,  may  be 
made  to  a  Lunatick,  and  to  one  that  was  of  good  and 

found 


CljC  Hate  Of  Nan  Compos  Mentis.  6$ 

found  Memory,  and  by  the  Vifitation  hath  loft  it,  Shep * 
pard? s  Court- Keeper  s  Guide ,  c.  i<?,  p.  u $,115?, 

XXVIII.  REMARK. 

If  a  Man  of  None  fane  M.i.Mar.  i.Br.  Dimmnfuit 
fnemorie  be  a  Judge, all  Ads  ComPos  mmt'ls  T 
done  by,  and  before  him,  fhall  ftand  good  in  Law. 

XXIX.  REMARK. 

If  a  Woman  being  in  a  Frenzy,  and  of  unfbund  Me¬ 
mory,  kill  her  Husband,  or  another  Manor  Woman,  (he 
(hall  not  forfeit  her  Dower.  12  H.  3.  Dower  183,  Per- 
iinsj  fePt.  365*  Tit.  Dower. 


XXX.  REMARK, 

A  Defcent,  during  Minority,  Marriage,  Imprifonment, 
Non  fan ne  mentis ,  or  being  out  of  the  Ptealm,  do  not 
take  away  an  Entry.  Noy  in  his  Grounds  of  the  Laws, 
€.  16.  Of  Defcent s. 

XXXI.  REMARK. 


A  Man  becoming  Non  compos  mentis ,  by  Accident,  is 
diffeifed,  and  fullers  a  Defcent,  albeit  he  recover  his  Me¬ 
mory  and  Underftanding  again,  yet  he  (hall  never  avoid 
the  Defcent.  Cake  in  his  Comment  on  Littleton^  feB. 405. 

XXXII.  REMARK. 

Albeit  the  Eldeft  Son  of  a  Sovereign  Prince  be  unfit  to 
bear  Rule,  albeit  he  be  unable  to  Govern,  either  others* 
or  himfelf )  as  if  he  be  in  a  high  degree  furious,  or  foo- 
lifti,  or  otherwife  defedive  in  Body,  or  in  Mind,  (unkfs 

F  he 
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he  degenerate  from  Humane  Condition)  yet  he  cannot  i 
therefore  be  excluded  from  Succeftion  \  becaufe  it  is  dud 
unto  him,  not  in  refpedt  of  Ability,  but  by  reafon  of  his; 
Priority  of  Birth.  Sir  John  Heyward  in  the  Life  oS 
William  II.  p.  147,  148.  Edit .  1613. 

From  the  Remarks  come  we  to  the  Queries  concerninj 
Mad-men. 


SECT.  III. 


The  Queries  with  their  Solutions ,  relating 

to  Furor  Men. 


I.  QJU  E  R  Y. 


Whether  Madnefs ,  or  Infanity  of  Mind,  ought  to  be  fro* 
<ved  by  him7  that  ohjefteth  the  fame  ? 


SOLUTION. 


¥7  Very  Perfon  is  prefumed  to  be  of  perfect  Mind  and 
S2j  Mei 


Memory,  unlefs  the  contrary  be  proved  :  And  there 

fore,  if  any  Perfon  go  about! 

Swinburn  in  his  Treatife  of  (0  irapugn  or  overthrow. 

fo?  '3'n'5  P'37‘  '  a  Teftament,  by  reafon  ofi 
59  '  Madnefs,  Infanity  of  Mind, 

or  want  of  Memory,  he  mull  prove  that  Impediment : 
And  if  it  be  demanded.  Wherefore  then  is  that  ufual 
Claufe,  [Of  perfeff  Mind  and  Memory] ,  fo  duly  obfer- 
ved  in  every  Teftament,  if  he  that  doth  prefer  the  Will 
be  not  charged  with  the  Proof  thereof?  It  may  be  an- 

fwered. 
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fwered,  That  that  which  is  notorious,  is  to  be  alledged, 
not  proved  :  And  fo  this 

being  accounted  notorious,  Motor  mn  probations  non  tndi- 

su  r  l  , »  *  get.  Zouch  s  Elements,  Pars  5. 

(oecaufe  where  the  contra-  1 6  de  mdmtiaCaufJ. 

ry  appeareth  not,  the  Law 

prefumeth  it)  it  need  not  be  proved :  And  therefore  3tis 
fuppofed  ,  that  that  Claufe  is  more  ufual  than  necef- 
fary,  and  yet  not  hurtful. 

If  IL  Q^U  ERY, 

Madnefs  before  the  making  of  a  Te ft  ament  2  whether  it 
can  be  prefumed  to  continue  ? 

SOLUTION. 


It  may  be  delivered  for  a  Rule,  That  it  is  fufficient  for 
the  Party,  which  pleadeth 

the' Infinity  of  a  Teha tor’s  Swinburn,  Pan  2.  5^.  3, 

Mind,  to  prove,  that  the  p.^.b.  3 8:  a.  Edit.  1590. 
Teftator  was  beiides  him- 

t._ftlf,  before  the  making  of  his  Teftament,  althoJ  he  do 
ot  prove  the  Teftator  s  Madnefs,  at  the  very  time  of  the 
aaking  of  the  Teftament,  the  Reafon  is  :  It  being  pro- 
ed,  that ’the  Teftator  was  once  mad,  the  Law  prefu- 
ibeth  him  to  continue  full  in  .  Pr,fumpioni  ftandltm  eS> 

nifi  contrariura  probetur.  D.  2  3 . 3 . 
57.  in  fine.  D.  4.  2.  23.  D.  12. 
4.6.10.  2  In  ft.  477.  10.  UtP. 
373,  b.  Bratton,  l.  1.  'c.  9.  n.  4, 
Piet  a,  /.i.  c.  6. 


iiithat  Cafe,  *  unlefs  the  con- 
Itrary  be  proved  :  For  like 
lias  the  Law  prefumeth  every 
:Man  to  be  an  honeft  Man, 
iij:mlefs  the  contrary  be  pro- 

l|/ed  s  and  being  proved,  then  he  which  is  evil  to 
be  evil  ftill.  So  concerning  Furor ,  the  Law  prefumeth 
bvery  Man  to  have  the  ufe  of  Pveafon  and  Underhand  ing, 
pnlefs  the  contrary  be  proved  5  which  being  proved  ac¬ 
cordingly,  then  he  is  prefumed  in  Law  to  continue  ftill 

F  2  void 
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void  of  the  ufe  of  Reafon,  and  Underhand  mg  *,  unlefs  the 
Telia  tor  were  beiides  himfelf,  but  for  a  (hort  time,  anc 
in  fome  peculiar  Actions,  and  not  continually  for  a  long 
fpace,  as  for  a  Month,  or  more  i  or  unlefs  the  Teflatoi 
fell  into  fome  Frenzy,  upon  fome  accidental  Caufe,  which 
Cauie  is  afterwards  taken  away^or  unlefs  it  be  a  long  time 
fince  the  Tellator  was  affaulted  with  the  Malady  >  for  ir 
thefe  Cafes  the  Tellator  is  not  prefumed  to  continue  in  hi; 
former  Furor,  or  Frenzy. 

y  III.  QUERY. 

Furor ,  or  Madnefi ,  whether  hard  to  he  proved  ?  Ana 
how  it  may  he  proved  ? 

SOLUTION.  v 

It  is  a  hard  and  difficult  Point,  to  prove,  a  Man  not  t 

have  the  ufe  of  Reafon 

Swinfarn,  Part  2.  §  3./ 38.*.  and  therefore  it  is  not  fuffic:: 
Edit.  1 590.  ent  for1  the  WitnefTes  to  d(t 

pofe,  that  the  Tellator  ws 
mad,  or  beiides  his  Wits,  unlefs  they  yield  a  fufliciei: 
Reafon  to  prove  this  their  Depolition j  as  that  they  dii 
fee  him  to  do  fuch  Things,  or  heard  fpeak  fuch  Word! 
as  a  Man  having  Wit,  or  Reafon,  would  not  have  dom 
orfpoken  j  namely,  they  did  lee  him  throw  Stones  again 
the  Windows  ?  or  did  fee  him  ufually  to  fpit  in  Men 
Faces  or  being  asked  a  Quellioii,  they  did  fee  him  hi 
like  a  Gaofe,  or  bark  like  a  Dog,  or  play  fuch  other  Par:i 
as  Mad-folks  ufe  to  do.  This,  or  the  like  Reafon  ( wher 
by  the  Judge  may  be  induced  to  efteem  the  Tellator  n* 
to  be  of  found  Mind)  ought  the  Witnelfes  to  yield,  althi 
tliey  be  not  interrogated  of  the  Caufe  of  their  Knowkdg 

f 
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IV.  Q^U  E  R  Y. 

Madnefs ^whether  it  may  be  proved  by  fingular  Witnejfes  ? 

SOLUTION. 


j  This  Furor,  or  Madnefs,  may  be  proved  by  fingular 
I  Witnefs,  fo  that  the  Wit- 

M  nefTes  be  not  fingular  in  Swinburn  in  his  Treatife  of 
ij  time,  (  for  if  one  Witnefs  Wills,  Part  2.  §  3.  /  38.  a.bm 

■1  depofe  of  the  Madnefs  of  the 

|  Teftator  at  one  time,  and  another  Witnefs  of  his  Mad- 
:  nefs  at  another  time,  this  doth  not  fufficiently  prove,  that 
the  Teftator  was  mad  : )  But  when  the  Witneffes  agree- 
j  ing  in  time,  one  depofeth  of  one  mad  Prank,  another 
Witnefs  of  another  mad  Ad:  at  the  fame  time  j  thefe 
prove,  that  the  Teftator  was  then  mad,  thoJ  they  do  not 
both  depofe  of  one  and  the  fame  mad  Ad: :  But  if  feme 
Witneffes  do  depofe.  That  the  Teftator  was  of  perfe<S 
Mind  and  Memory  ;  and  others  depofe  the  contrary,  their 
Teftimony  is  to  be  preferred,  which  depofe  he  was  of 
found  Memory  ;  as  well  for  that  their  Teftimony  tendeth 
to  the  Favour  and  Validity  of  the  Teftament,  as  for  that 
the  fame  is  more  agreeable  to  the  Difpofition  of  Nature  5 
for  every  Man  is  a  Creature  reafonablc. 

V.  Q^u  E  R  Y. 

Whether  the  Grant  of  a  Copyhold  Efiate ,  made  by  the 
Lord  of  the  Copyhold  Mannox ,  that  is  a  Mad-man , 
can  be  good  in  Law  ? 
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SOLUTION. 


It  is  to  be  known,  That  any  Perfon  who  may  be  a  v 
Grantor  in  a  Deed, may  be  a  good  Grantor  of  a  Copyhold  J 

Eftate  :  For  this  any  Per-- 


Coke  of  Copyholds  89.  4  Co. 
f.  23.  Clerk  &  Penifathers  Cafe. 
Sheppard's  Court-Keeper  s  Guide 7 
tap.  19.  p.  108,  109,  4 th  Edit. 
1656.  8  Co.  f.  63.  b.  Swains 
Cafe . 


fon,  Man,  or  Woman,  that! 
hath  a  lawful  Eftate  in  a^ 
Mannor  for  a  time,  may  be:, 
a  good  Lord,  to  grant  Co¬ 
pyholds,  take  Surrenders 
make  Efiates  and  Admittances,  according  to  the  Cuftomj 
of  the  Mannor,  notwithftanding  the  Dilability  of  his  Per¬ 
fon,  or  Exility  of  his  Eftate  and  therefore  his  held, 
that  an  Infant,  an  Excommunicate  Perfon,  a  Perfon  Out- 
la  wed  in  an  Adfion  Perfonal,  a  Felon  before  his  Attainderi 
by  Outlawry,  Verdidf,  or  Confeilion,  a  Lunatick,  or  a 
Man  diftradfed,  being  Lord  of  a  Mannor,  may  grant  Co¬ 
pyhold  Eftates  for  any  time,  according  to  the  Guftom  ot 
the  Mannor,  as  another  Man  may  do,  and  the  Eflates 
made  by  them  are  unavoidable. 


VI.  CL  U  E  R  Y. 


A  Mai- man  being  fetz>ed  of  Land ,  and  granting  a  Rent 
Charge  out  of  this  fame  Land ,  dies  ;  his  Heir  entring 
and  th$  Grantee  difi raining  for  Rent-Arrear ,  whether 
the  Heir  may  bring  an  Action  of  Trefpafs  ? 


SOLUTION. 


If  a  Man  Non  Sana  Memoriae^  being  feized  of  a  Carv 

of  Land,  in  Fee,  and  die 


-P.  1 2  £.  4.  8  H.  39.  H.  6. 
Ferkins,  §  21.  Tit.  Grants. 


and  his  Heir  enter,  and  th 
Grantee  diftrein  for  th* 
Rent  behind,  the  Heir  fhal 

hav* 
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have  an  Action  of  Trefpafs  ;  but  if  the  Grantee  had  di- 
ftreined,  in  the  Life  of  the  Grantor,- for  the  Rent  behind, 
the  Grantor  fhould  not  have  an  A&ion  of  Trefpafs  b  for 

he  cannot  avoid  his  own  Deed  by  difabling  of  himfelf, 

—  •  . 

VII.  Q^U  E  R  Y. 

A  Man  of  Sane  Memorie,  feijed  of  Land,  makes  a  Feoff¬ 
ment  in  Fee  >  and  after ,  when  he  is  hefides  himfelf  or 
diffracted,  makes  a  Letter  of  Attorney  for  Livery  of 
Seizin,  which  is  executed  accordingly  5  the  Feoffor 
dies ,  whether  the  Heir  may  lawfully  enter  upon  the 
Feoffee  ? 

SOLUTION, 

If  a  Letter  of  Attorney  to*  make  Livery  of  Seifin,  is 
made  of  certain  Land,  by  a 

Man  of  unfound  Memory,  17  Ajf.Pl  17.  Perkins ,  §23. 
and  the  Charter  of  Feoff-  Tit.  Grants. 
ment  of  the  fame  Land  was 

made  before,  when  he  was  of  good  Memory,  and  then 
Livery  of  Seifin  was  made  by  force  of  the  Letter  of  At¬ 
torney,  without  other  Affent  of  the  Feoffor,  and  the  Fe¬ 
offor  die,  now  his  Heir  may  enter  upon  the  Feoffee,  but 
the  Feoffor  himfelf  cannot  enter. 


VIII.  QJJ  E  R  Y. 

Whether  the  Entry  of  the  Heir  of  a  Furor  Man  he  lawful , 

tnaugre  a  Defcent  had  in  the  Life  of  his  Ancefiors  ? 

*  « 

SOLUTI  ON. 

If  a  Man  that  is  bereft  of  his  Wits,  hath  caufe  '  to  enter 
into  his  Lands  and  Tene-  , 

mentSj  which  another  hath  n  eon'  e  ‘  40 

F  4 


in 
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in  Fee,  &c»  and  fuffers  a  Difcent  during  the  time  he  was 
out  of  his  Wits,  and  after  dies,  the  Heir  of  Non  Sane 
Memories  may  well  enter  upon  him  that  is  in  by  Difcent  *, 
for  the  Heir  in  this  cafe  can  well  difable  the  Perfon  of  his 
Ancehors,  for  his  own  Advantage,  becaufe  no  Latches 
can  be  adjudged  by  the  Law  in  him,  which  hath  no  Dif* 
cretion  in  fuch  cafe  :  And  yet  his  Anceftors,  which  had 
the  fame  Title,  could  not  enter  :  For  he  who  was  out  of 
his  Memory  at  the  time  of  fuch  Difcent,  if  he  will  enter 
after  fuch  a  Difcent,  if  an  Adfion  upoti  this  be  fued  again!! 
him,  he  hath  nothing  to  plead  for  himfelf,  or  to.  help 
him,  but  to  fay,  that  he  was  not  of  Sane  Mtmorie ,  at 
the  time  of  fuch  Difcent,  And  he  (hall  not  be  recei¬ 

ved  to  fay  this,  for  that  no  Man  cf  full  Age  (hall  be  recei¬ 
ved  in  any  Plea  by  the  Law  to  dibble  his  own  Perfon. 

IX.  QJJERY. 

What  kind  of  Privies  can  difable  him ,  'who  was  depri-. 
ved  of  the  ufe  of  Reafon  and  Underfunding  ?  Or,  By 
whom ,  and  what  Acts  done  by  a  Mad-man>  or  one  cup 
of  his  Wit s->  can  be  avoided  ? 

SOLUTION. 

It  is  to  be  known,  That  the  Difability  to  difable  one’s 

felf,  as  to  fome  Perfons  is 
4  Co.  f  124  .a.  Beverley’s  perfonal,  and  exfendeth  on- 

Cafeof  Non  compos  mentis.  ]y  t0  the  Party  himfelf,  and 

as  to  other  Perfons  is  not 
perfonal  >  but  (hall  bind  them  alfo  :  And  as  to  that  it 
is  to  be  obferved,  that  there  are  four  manner  of  Privities, 
ft*  Privity  in  Blood,  as  Heir.  2.  Privity  in  Reprefen- 

tation,  as  Executors, or  Ad- 
Uttletw ,  S<fft  337.  miniftrators  ;  who,  as  Mr, 

Littleton  faith,  reprefent  the 

Perfon 


♦ 
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Perfonofthe  Teftator,  or  Inteftate,  2  Mar,  Dyer  112* 
Acc.  3.  Privity  in  Eftate,  as  Donee  in  Tail,  the  Rever- 
fion,  or  Remainder  in  Fee,  &c,  4.  Privity  in  Tenure, 

as  Lord  by  Efcheat  ;  and  two  of  which  are  Privies  only 
may  difable  him  who  was  Non  compos  mentis ,  and  avoid 
his  Deeds,  Grant',  and  Feoffments,  and  two  not :  For 
Privies  in  Blood  may  fhew  the  difability  of  the  Anceflor, 
and  Privies  inReprefentation,  the  Infirmity  oftheTella- 
tor,  or  Inteftate :  But  neither  Privy  in  Eli  ate,  nor  Privy 
in  Tenure  (hall  fo  do.  And  therefore  if  Donee  in  Tail, 
being  Non  compos  mentis ,  maketh  a  Feoffment  in  Fee, 
and  dieth  without  I  flue,  he  in  the  Reverlion,  or  Remain¬ 
der,  (liall  not  enter,  or  take  advantage  of  the  Non  fane 
Memorie  of  the  Donee.  The  fame  Law  of  Lord  by  Ef¬ 
cheat,  if  his  Tenant  being  Non  compos  mentis ,  maketh  a 
Feoffment  in  Fee,  and  dieth  without  Heir,  he  fhall  not 
avoid  it :  But  there  are  fome  Adfs  done  by  a  Man  of  Non 
compos  mentis ,  which  none  of  them  fhall  avoid  i  and 
therefore,  if  a  Furor  Man  levieth  a  Fine,  fuifereth  a  R  e¬ 
covery,  or  acknowledged!  a  Statute,  or  Recognifance, 
neither  his  Heirs,  nor  his  Executors,  (hall  avoid  it  ^  for 
thefe  are  Matters  of  Record,  which  fhall  not  be  avoided 
by  a  bare  Averment  of  Non  compos  mentis ,  for  the  Incon¬ 
venience  which  may  enfue  thereupon.  Alfo  fuch  Aver¬ 
ment  is  againft  the  Office 

and  Dignity  of  the  Judge  i  18  E.  2.  Fines  120.  17  Af. 
For  he  ought  not  to  take  Pi- 17. 
any  Conufanceof  a  Fine,  or  . 

Recognifance  of  him  who  is  Non  compos  mentis . 


X.  Q^U  E  R  Y. 

Whether  a  Man  diftr acted)  or  out  of  his  Wits ,  he  relie - 
vahle  in  a  Court  of  Equity-,  to  avoid  a  Deed  made  by 
himfelf'i 


© 


SOL  U- 
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SOLUTION. 

A.  bound  himfelf  in  a  Bond  of  1000  /.  to  B.  and  this 
Bond  being  fued  againft  him,  he  exhibited  a  Bill  in  the 

Court  of  Requefts,  to  be  re- 
4  Co.  f  1 24.  a.  Beverley's Cafe.  lieved  againft  the  fame,  and 

fet  forth  in  his  Bill,  that  at 
the  time  of  the  entring  into  the  faid  Bond,  he  was  Non 
compos  mentis  ;  and  whether  in  this  Cafe  a  Prohibition 
fhould  be  awarded,  was  the  Queftion  ?  And  in  this  Cafe 
it  was  refolved,  That  the  fame  being  againft  an  exprefs 
Maxim  of  the  Common  Law,  That  the  Party  (hall  not 
difable  himfelf,  that  he  (hall  not  have  Relief  in  any  Court 
of  Equity  ;  for  that  (hall  be  in  Subveifton  of  a  Principle, 
and  Ground  in  Law. 

For  the  maintaining  of  this  fame  Principle,  I  will  fub- 
join  a  judgment  given  by  the  Judges  of  the  King’s  Bench, 
in  the  Cafe  of  an  A&ion  of  Debt,  upon  an  Obligation  * 
and  it  was  thus  : 

Debt  upon  an  Obligation.  The  Defendant  pleads. 

That  at  the  time  of  the  Ob- 
Cro.  El  f  398.  Pi  4.  Stroud  ligation  made,  he  was  De 
v.  Marjbal  non  fane  memorie .  And  it 

was  thereupon  demurred 
and  adjudged  to  be  no  Plea :  For  he  cannot  fave  himfelf 
by  fuch  a  Plea  ;  and  the  Opinion  of  Fitzherbert  held  to 
be  no  Law.  Wherefore  it  was  adjudged  for  the  Plaintiff. 

XI.  QJJERY. 

Whether  this  Maxim ,  That  the  Tarty  cannot  difable  him' 
felf  jhall  hold  good  in  Criminal  Caufes,  as  Felony , 
Murder ,  and  Petit  Treaf on  ? 


0 


SOLU- 
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SOLUTION. 

* 

The  Judges  in  Beverley's  Cafe  do  affirm,  That  a  Man 
who  is  deprived  of  the  ufe  of  Reafon  and  Underhand ing, 
(hall  not  lofe  his  Life  for  Felony  or  Murder,  becaufe  the 
Puniffiment  of  a  Felon  is  fo  grievous  fc.  I  .To  lofe  his  Life . 
2. To  lofe  his  Life  in  fuch  odious  manner  ,fc.  By  Hanging-,  for 
he  (hall  be  hanged  between  Heaven  and  Earth, as  unworthy 
of  both.  3  *He  jhall  lofe  his  Bloody  as  to  his  Anceftry  :  For 
he  is  a  Son  of  the  Earth,  without  *any  Anceftor  *,  and  as 
to  his  Pofterity  alfo,  for  his  Blood  is  corrupt,  and  he  hath 
neither  Heir,  nor  Pofterity*  4.  His  Lands.  5.  His  Goods • 
And  in  fuch  Cafe  the  King  (hall  have,  Annum  yb*  diemjfr 
vafium  s  to  the  intent  his  Wife  and  Children  fhall  be  call 
put,  his  Houfes  pulled  down,  his  Trees  eradicated  and 
overthrown,  his  Meadows  ploughed  up,  and  all  that  he 
hath  for  Comfort,  Delight,  or  Suftenance,  waded  and 
deftroyed  }  becaufe  that  he  in  fuch  felonious  manner  of¬ 
fended  againft  th£  Law  ;  and  all  that  was,  Ut  poena  ad 
paucos ,  metus  ad  omnes  perveniat .  But  the  Puniffiment 
of  a  Man,  who  is  deprived  of  Reafon  and  llnderftand- 
ing,  cannot  be  an  Example  toothers.  Secondly ,  No  Fe-a 
lony,  or  Murder,  can  be  committed  without  a  Felonious 
Intent,  or  Pur  pole  *  :  But 

Furiofus  non  intettigit  quid  *  2i  H.  j.  31.  16  Jiff.  27 
agit  &  animo ,  Ratione  F.  N.  B.  202.  Stamford's  Pleas 
caret^&  non  multum  difiat  of  the  Crown,  16.  8.  c.9. 

a  Brutis+zs^ Bratton  faith,  ,  „  rl  7.;  „  ^  « 

j  r  1  t  Braaon,  lib.$.  Tract. c.20. 

and  therefore .  he  cannot  nUm  u  y;  420.  &  Fieta  /#.  & 

have  a  Felonious  Intent,  c.  40.  m.  1. 

Alfo  for  the  fame  Reafon, 

Non  compos  mentis  cannot  commit  Petit  Treafon  :  As  if  a 
Woman  Non  compos  mentis ,  kill  her  Husband,  as  appear- 
eth,  12  H. 3.  Forfeiture  33.  Fide  Stamford^},  Kit  chin 
56.  Tit.  Forfeiture^  Edit.  1^51. 


Sk 
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Sir  Edward  Coke  tells  us,  That  this  Maxim,  That  the 
.  Party  (hall  not  difable  him 

Comment  on  Littleton,  §405.  Jelf  ■>  holdeth  only  in  Givil 
f  247.  b.  CaufeSj  but  not  in  Criminal 

Gauies,  as  Felony,  &c.  For 
in  fuch  the  Ad  and  Wrong  of  a  Mad-man  (hall  not  be  im¬ 
puted  to  him  *>  becaufe  in  thofe  Caufes,  Alius  non  fac it 

Reumynfi  mens  fit  rea ,  and 
Note,  Tfo  Mirror  of  Juftice ,  he  ■  Amim  (  j.  e.  )  fme 

fays.  That  King  Allied  hanged  .  ,  \  .  .  , 

Cole,  for  giving  Sentence  of  wente^  Without  hlS  Mllld  or 

Death  on  one  Ive,  when  he  was  E)itCr€tion3aild  Furioj  US  fold 

mad  and  cfiJlraBed  in  his  Wits ,  furore  tWWtarjaMad-man  is 

5.  §  1.  p.  297.  Edit.  1642.  only  punifhd  by  hisMadnels, 

Add  hereunto  what  P louden ,  and  the  Author  in  his 

Expofition  of  the  Terms  of  Law,  fay  cf  diftraded  Per- 

ions  in  Cafes  Criminal. 

The  former  expreffeth  himfelf  thus:  If  a  Man  Non 

fance  memoria^ kill  another, 
Com.fol.se,.  a.  Reneger  &  Fo-  a]tho»  he  hath  broken  the 

&&  f  46s-  *  Eyflm  V-  words  of*  the  Law,  yet  he 

hath  not  broken  the  Law  > 
for  that  he  had  no  Memory,  nor  Linderftanding,  but  tneer 
Ignorance,  which  came  to  him  by  the  Hand  of  God  •,  and 
therefore  it  is  faid  to  be  involuntary  Ignorance,  to  which 
the  Law  imputes  the  Ad  to  be  done,  becaufe  there  was 
no  default  in  him  >  and  for  this  he  (hall  be  exculed,  he 
being  ignorant  by  Compulfion. 

The  latter  fpeaks  in  this  wile  :  When  an  Ad  of  Parlia- 
r  r  „  v  ment  is  made,  that  whofo- 

F91. \$o.  b.  Tit.  Equity.  1 

7  ever  doth  fuch  a  thing  (hall 

be  a  Felon, and  (hall  fuflfer  Death  j  yet  if  a  Mad-man, or  an 
infant  of  young  Years, that  hath  no  Difcretion,do  the  fame, 
they  (hall  be  no  Felons,  nor  fuffer  Death  therefore. 

Having  given  my  Reader  .an  Account  of  the  Common 
Law,  relating  to  Non  fane  memories ,  in  the  point  of  Cri¬ 
minal  Matters,  I  will  prefent  to  his  View,  Civil  Law 

Texts, 
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Texts,  concerning  fuch  diftradted  Perfons  as  are  guilty  of 
Homicidium ,  or  killing  other  Men. 

Now  the  Civilians  tell  us.  That  fuch  as  kil^either  Fa¬ 
ther,  or  Mother,  or  thofe 
that  are  in  the  place  of  F a- 
ther,  or  Mother,  or  any 
that  are  of  next  A-kin, their 
Punishment  is  Death  i  and 
in  the  Cafe  of  the  Father 
and  Mother,  the  Pain  of 
Death,  the  Parricide  being 
firft  well  whipt,  fo  that  the  Blood  do  follow  in  good 
plenty,  he  being  fowed  up  into  a  Sack,  together  with  a 
Dog,  a  Cock,  a  Viper,  an  Ape,  is  thrown  into  the  Depth 
of  the  Sea.  But  if  a  Mad-man  ( fay  they}  Should  kill  his 
Father,  or  Mother,  &c.  he  Shall  be  no  way  punifhed, 
reckoning  that  his  own  Furor,  or  MadneSs,  is  a  fufEcient 
Punifhment  to  hirtifelf. 


Poena  Parr'icidii  more  maje~ 
rum  htec  injlituta  eft ,  ut  Pam - 
cida  'virgis  [anguine is  r verier  atm , 
deinde  culleo  infuatur  cum  Canev 
Gallo  G allinace o,  dr  'viper a,  dr 
Jimia  ;  deinde  in  Mare  profundum 
cutteus  j act etur,  D.  48.  9.  9.  In* 
[lit.  4.  18.  6. 


Sane  Ji  per  fur  or  em^  (  faith  the  Lawyer  Modefiinus  ) 
aliquis  parentem  occiderit ,  impunitus  eritjut  divi  fratres 
refcripferunt  fuper  e<?,  qui  per  fur  or  em  matrem  meaner  at* 
Nam  fujficere,  furore  ipfo  turn  puniri ,  D.  48.  p.  p.  2.  IX 

I.  18.  14. 


Infans ,  vel  Furiofus  (faith  the  fame  Lawyer)  fi  hemi - 
mm  occiderint ,  lege  Cornelia  non  tuentur  :  Cum  alterum 
innocent  ia  Conflii  tuetur ,  alterum  fati  inf  elicit  as  excu- 
fat.  D .  48.  8.12.  On  which  Text  Gothofredus  has  this 
Note:  Furiofum  fati  inf  elicit  as  a  poena  excufat ,  ideoque 
non  facer e  fed  p at i  injur iam  dicitur  :•  Citing  for  it  the 
Lawyer  XJlpian ,  whofe  Words  are  as  follow  :  Sane  J uni 
quidam  qui  facere  non  pojfunt ,  utputa  Furiofus ,  &  im* 
pubes^qui  doli  capax  non  eH  j  namque  hi  pati  injur  iam  fo~ 
lent ,  non  facere  j  cwtz  enim  injuria  ex  affeSlu  facientis 
confifiat ,  confequens  erit  dicere ,  hos  five  puljent , 
convicium  dicunt  injunamfecijje  nonvideri.  D.  47.  10.* 
3.  1.  FL/e  what  the  Canon  Law  faith  of  a  Furor  Man, 

that 
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th^t  kills  or  wounds  another  Perfon.  Clement*  Lib .5.  Tit° 
4.  de  Homicidio  vcluntario>  &  cafuali . 

XIL  Q^U  E  R  If. 

If  a  Man  while  he  is  Non  compos  mentis,  deftroys  him¬ 
felf  ^  whether  he  can  be  / aid  to  be  Felo  de  fe  ? 


SOLUTION. 


If  a  Man  lofe  his  Memory  by  the  Rage  of  Sicknefs,  or 

Infirmity,  or  otherwife,  and 

to.  3  ixjl.  f.  s+.jtamflrd’s  kin  himfelf ,  while  he  Is 
Pleas  of  the  Crown,  ub.  i.e.n,  ,  • 

f  1 9.  b.  20.  A  Mt.  15 e7.  Non  c°m?°s  he ,  ^ 

not  Felo  de  fe  :  For  as  he 

cannot  commit  Murther  upon  another,  fo  in  that  Cafe  he 
cannot  commit  Murther  upon  himfelf.  If  one  during  the 
time  that  he  is  Non  compos  mentis ,  giveth  himfelf  a  mor¬ 
tal  Wound,  whereof  he,  when  he  hath  recovered  his 
Memory,  dieth,  he  is  not  Felo  de  fe  ;  becaufe  the  Stroke, 
which  was  the  Caufe  of  his  Death,  was  given,  when  he 
was  not  Compos  mentis  :  Et  Aldus  non  facit  rei4s>  nip 
mens  fit  rea . 

So  it  is  faid  in  Shelly* s  Cafe  :  If  a  Man ,  who  is  not 
Compos  mentis ,  give  unto  himfelf  a  mortal  Wound,  and 
before  he  dieth,  he  becomes  of  Sane  Memcrie ,  and  after¬ 
wards  dieth  of  the  fame  Wound  ;  in  this  Cafe,  altho5  that 
he  dieth  of  Sane  Memorie ,  yet  becaufe  the  Original 
Caufe  of  his  Death,  •viz*.  the  Stroke,  was,  when  he  was 
Non  compos  mentis ,  he  fhall  not  be  Felo  de  fe  \  becaufe 
the  Death,-  &c.  hath  relation  to  the  Original  Adi,  which 
.  was  the  Stroke,  or  Wound.  I  Co.  f  99.  b.  Shelly* sCafe, 
Vide  4  Co.  f.  42.  a .  Hey  dons  Cafe,  22.  E.  3.  Cor  one 
244.  Flow  dins  Comm./!  260.  a. 

Now  let  us  hear  what  Refolution  BraSlon  and  Fleta , 
two  old  Authors,  give  of  this  our  Queftion. 


The 
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The  former  fpeaks  in  this  wife  :  De  Furiofo  quid  di- 
eetur,  qui  rationem  non '  hahet  ?  Et  de  mente  Capto ,  & 
frenetico ,  vel  fi  tile  qui  labor  at  in  acuta  infir  fnit  ate  fiip* 
fium  fubmerferit  vel  interfecerity  queer  it  ur  an  talk  fd& • 
mam  faciat  de  fe  ipfo  ?  Videtur  quod  non ,  nec  hesredita- 
tem  fiorisfaciunt  nec  Cat  alia ,  eo  quod  fenfu  carenty  & 
rations ,  &  non  magis  quam  Brutum  animal  mjuriam  fa- 
cere  pojjunt ,  nec  feloniam^cum  non  multum  difient  a  Bru™ 
thy  See.  Lib.  3.  Trait-  2.  de  Coronate.  3 1.  /.  1 50.  8, 
The  later,  viz,.  Fleta ,  does  concur  with  Braclon ,  and 
pronounceth  thus  :  Similiter  Furiofi,  Frenetic /,  Infan- 
tuli  &  mente  Captiy  &  in  acuta  febri  labor  antes,  quam- 
vis  feipfos  interfecerint  non  tamen  Feloniam  committunt * 
nec  hcereditates  forts  faciunt ,  nec  Cat  alia ,  00  quod  fenfn 
Qarenty  &  Ratione .  Lib.  1.  c*  36.  de  Infort uniis. 


XIII.  Q^U  E  R  Y. 

Whether  he  that  is  Non  compos  mentis,  and  totally  deprived 
of  all  Compdjfings  ,  and  Imaginations ,  can  commit 
HigFTreafon ;  by  Comparing  or  Imagining  the  Death 
of  the  King  ? 


SOLUTION. 


Tho3  all  Laws  do  exempts  Mad-man  from  Punifla- 
tnent,  becaufe  their  Ad’ions 


are  not  governed  by  their 
Will,  and  the  Will  of  Man 
being  fet  apart,  all  his 
Deeds  are  indifferent,  nei¬ 
ther  can  the  Body  offend, 
without  a  corrupt  or  erro¬ 
neous  Mindset  if  a  Mad-manjkillpr  offer  to  kill  the  King,, 
it  is  High-Trcafon :  For  the  King,  Eft  Caput ,  &  Sa¬ 
ks 


€.9.9.20.  Tolls  voluntalent 
&  erit  omms  actus  indifferent, 
quia  ajfecfio  tua  mmen  imperils 
operi  tuo,  &  crimen  non  contra - 
hitur  niji  nocendi  voluntas  inter* 
cedat.  Bra&on,  1,  2.  tra£t.  r. 
De  ProdiBionebus ,  c  2. 1111.14, 
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4  a  /.  ,14A  c»Jfc  l,us  toipMc*  &  a  Capit 

bona  valetuao  tra?ijit  in 


z« 


cmnes  :  And  for  this  Caufe  their  Perfons  are  fo  (acred, 
that  none  ought  to  do,  or  offer  them  Violence ;  but 
he  is,  Reus  Crim  nis  Ite fa  Majefiatis ,  &  fere  at  unus ,  ne  . 
fere  ant  omnes «  Thus  fay  the  judges  in  Beverley s  Cafe. 


Sir  Robert  Holbourn ,  in  his  Reading  upon  the  Statute 
,  ^  of  25  E.  3.  c.  2.  Z><?  Pro- 

ditionibuS)  fays  thus  : 

.?*  *7>  18.  f  ?  J 
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c  All  Ages  are  within  this  Law,  as  in  Folks  which 
have  Knowledge,  or  Men  of  Non  Sam  Memorise^  and 
a  Mad-man  is  alfo  within  this  Law,  as  to  that  part  of 
the  Statute,  which  concerns  more  immediately  the  Per- 
fonof  the  King  :  For  if  any  of  them  aforementioned 
in  this  Divifion,  (hall  compafs  his  Death,  it  is  Treafon 
within  the  firft  Claufe  \  but  not  in  the  Claufeof  levying  . 
War  :  But  a  Man  that  is  S urdus  >  coecus ,  &  mutusy  is 
not  within  this  Law ;  for  it  is  impoffible  for  him  to  have  . 
Linderffanding.  And  afterward  he  tells  us,  That  J,  S . 

f  c  after  he  became  mad, kills 

P'  5  3 >  34*  c  the  Qyeen  >  this  is  Trea¬ 

fon  within  this  Law  :  Firfl,  Becaufe  a  Man  may  coun¬ 
terfeit  himfelf  to  be  mad  5  and  he  may  doit  fo  cunning-, 
ly,  as  it  cannot  be  difcerned,  Whether  he  be  mad  or  no. 
The  Second  is,  in  refpedf  of  the  great  Efleem  that  the 
Law  gives  to  the  Perfon  of  the  King ;  for  he  is  the  Foun¬ 
tain  of  Juftice  :  And  for  the  Proof  of  this  Point,  that 
it  may  be  underflood,  we  ought  to  fee  what  the  Com¬ 
mon  Law  was,  before  the  making  of  this  Statute,  as 
to  this  Point  s  and  then  ought  to  enquire,  and  fee  how 
the  Law  is  altered,  Once  the  making  of  the  Statute  ?  and 
by  this  means  we  fhall  find  out  the  Law,  and  the  Rea- 
fon  thereof :  It  is  true,  that  the  Law  without  fpecial 
words,  will  not  bind  an*Infant,  or  a  Mad-man,  as  to 

c  the 
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*  the  PuniQiment  of  their  Bodies  >  but  yet  it  will  extend 
k  to  their  Lands  and  £  hates :  But  this  our  Law  is  no 
c  new  Law,  but  only  a  declarative  Law  ;  and  in  that 

*  Cafe  general  words  will  bind  an  Infant,  or  a  Mad*man, 

*  without  any  fpecial  words.  That  it  was  Treafon  at 
c  the  Common  Law,  is  ap- 

c  parent  in  Britton ,  and  the  Britton,  f  16.  a.  c.  8.  &c. 22. 
‘  Mirror  of  Jufiice  ,  and 

c  this  Statute  doth  not  de-  f,  Vt<u  B  aMn’ 

c  clare,  who  fhall  be  Trai- 

*  tors,  but  what  (hall  be  Treafon  s  and  therefore  by  this 
c  Adi,  it  is  Treafon  in  a  Mad  man,  or  whomfoever  fhall 

*  Opimit  it  >  for  a  Mad-man  is  not  excepted  out  of  this 
€  Ldw  :  And  to  make  this  appear  more  fully,  you  may 

*  be  pleafed  to  read  the  Cafe  of  Beverley  1  That  a  Man 
c  that  is  Non  compos  mentis ,  may  commit  High- Treafon. 
c  altho5  he  cannot  commit  Petty-Treafon,  nor  Felon y. 

*  And  fo  it  is  alfo  In  Dalton 's  jujiice  of  Veace,  2 06. 
1  That  if  a  Man  that  is  Non  compos  mentis ,  fhall  kill 

*  the  King,  this  is  High-Treafon*  Nay,  Beverley s 
c  Cafe  goes  farther,  and  fays,  That  if  he  fhall  offer  only 
c  to  kill  the  King,  this  is  High-Treafon. 

Thus  much  for  the  Opinions  of  the  Judges  in  Bever¬ 
ley s  Cafe,  and  of  Holbourn  >  now  let  us  fee  what  Sir  Ed¬ 
ward  Coke  fays  concerning  Mad-meri,  as  to  the  Point  of* 
committing  High-Treafon.  1 

A  Man  ( faith  he )  that  is  Non  compos  mentis ,  or  an 
Infant  within  the  Age  01 

Difcretioiijis  riot  \_tinHome\  Coke  in  his  Third  Injlitutes, 
within  the  Statute  of  2  5  E.  fol.  4. 

3.  c.  2.  for  the  principal 

End  of  PuniQiment  is,  That  others  by  his  Example  may 
fear  to  offend  Ut  poena 


ad  paucosy  metus  ad  omnes 
perveniat .  But  (uch  Pu¬ 
niQiment  can  be  no  Exam- 


Ut  unius  poena  metus  pojft, 
eJJemultorum}  D,  16. 3.31.  D  48, 
3.  <5.  Cod,  9,27.1,  D.48,19,^1, 

pk 
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pie  to  Mad-men,  or  Infants*  that  are  not  of  the  Age  of 
Difcretion.  And  God  forbid  (quoth  he)  that  in  Cafes 
fo  penal,  the  Law  fliould  not  be  certain  :  And  if  it  be  .cer¬ 
tain  in  Cafe  of  Murther  and  Felony,  a  fortiori,  it  ought 
to  be  certain  in  Cafe  of  Treafon. 

If  a  Man  commit  Treafon,  or  Felony,  and  confeffeth 

the  fame ,  or  be  thereof 
Co.  3  in  ft.  f  4.  Convidt ;  if  afterward  he 

become  De  non  fane  Me¬ 
mories  (qui  patitur  exilium  mentis )  he  (hall  not  be  called 
to  anfwer :  Or  if  after  Judgment  he  become  De  non  fane 
Memories  he  (hall  not  be  executed ;  for  it  cannot  be  an 
Example  to  others. 

Add  to  what  he  faid  before >  this  which  follows : 

If  a  Mad-man  had  killed,  or  offered  to  kill  the  King, 

it  was  holden  for  Treafon  > 
Co.  3  inft.f  6.  and  fo  it  appeareth  by  King 

Alfred's  Law,  before  the 
Conqueft  :  But  now  by  the  Statute  of  25  E.  3.  c.  2.  and 
by  force  of  thefe  words,  Fait  comparer,  on  imaginer  la 
mort,  be  that  is  Non  compos  mentis,  and  totally  deprived 
of  all  Compaflings,  and  Imaginations,  cannot  commit 
Treafon,  by  Comparting  or  Imagining  ;the  Death  of  the 
King  :  For  Furicfus  folo  furore  punitur :  But  it  muft  be 
an  abfolute  Madnefs,  and  a  total  Deprivation  of  Memory. 
And  this  appeareth  by  the  Statute  of  3  3  H.  8.  for  there¬ 
by  it  is  provided.  That  if  a 
Cap.  20 .  Man  being  Compos  mentis * 

commit  Treafon  ,  and  after 
Accufation,  &c.  fall  to  Madnefs,  that  he  might  be  tried 
in  his  Abfence,  &c,  and  fuffer  Death,  as  if  he  were  of  per¬ 
fect  Memory  s  For  by  this  Statute  of  25  E.  3.  a  Mad¬ 
man  could  not  commit  Treafon.  It  was  further  provi¬ 
ded,  by  the  faid  A<S  of  33  H.  8,  That  if  a  Man  attaint- 
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ed  of  Treafon  became  mad,  that -notwithftanding  he 
fhould  be  executed  >  which  cruel  and  inhuman  Law  (fays 
he)  lived  not  long,  but  was  repealed :  For  in  that  Point 
alfo  it  was  againft  the  Common  Law  *,  becaufe  by  Intend¬ 
ment  of  Law,  the  Execution  of  the  Offender  is  for  Ex¬ 
ample  ;  but  fo  it  is  not,  when  a  Mad- man  is  executed  > 
but  fhould  be  a  miferable  Spectacle,  both  againft  Law, 
and  of  extreme  Inhumanity,  and  Cruelty,  and  can  be  no 
Example  to  others. 

•  N  XIV.  Q^U  ERY, 

Whether  a  Mad-man  he  punijhahle  in  Trefpafs  ? 

SOLUTION. 


In  Capital  Caufes,  in  favor em  vit<e ,  the  Law  will  not 
punifli  in  fo  high  a  degree, 

except  the  Malice  of  the  ^  Francis  Baco ninhisEle- 

Will ,  and  Intention ,  ap-  E  lanJd  R  7.  f.  3 ,,  35. 
pear  :  But  in  Civil  Tie- 

fpaffes  and  Injuries,  that  are  of  an  inferiour  Nature,  the 
Law  doth  rather  confider  the  Damage  of  the  Party  wrong¬ 
ed,  than  the  Malice  of  him  that  was  the  Wrong-doer  : 
And  therefore,  if  an  Infant,  within  Years  of  Difcretiom 
or  a  Mad-man,  kill  another,  he  (hall  not  be  impeached 
thereof ;  but  if  they  put  out  a  Man’s  Eye,  or  do  him  like 
corporal  Hurt,  they  fhall  be  punifhed  in  Trefpafs. 

Concerning  a  'Mad- man’s  doing  a  corporal  Hurt,  the 
Civil  Law  runs  thus :  Quarimus  fi  Furiojus  damnum 
derity  an  Legis  Aquilia  Affio  fit  ?  Et  pegajhs  negavit . 
Qua  enim  in  eo  culpa  fit , 

cum  fiua  mentis  non  fit  ?  Et  Culpam  non  admittit,  qui 
hoc  verijfimum  :  Cejjahit  fuse  mentis  non  eft.  Gothojreda , 
igitur  Aquilia  Affio^quem- 

admodumy  fi  quadruples  damnum  dederity  Aquilia  cejfat , 
qut fi tegula ceciderit.Dtf, 2,5.2.  G  2  XV, 
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XV.  Q^U  E  R  Y. 

Whether  a  Furor  Man  can  be  a  Purcbafer  ? 

SOLUTION. 

A  Man  of  Non  fane  Memorie ,  may,  without  the  Con- 
lent  of  any  other,  purchafe  Lands  >  but  he  himfelf  can¬ 
not  wave  it :  But  if  he  die 
Coke  in  his  Comment  on  Lit-  in  his  Madncls,  or  after  his 
tleton,  §  i.  /.  2.  b.  Memory  recovered,  with¬ 

out  agreement  thereunto, 
his  Heir  may  wave  and  difagree  to  the  State,  without  any 
Caufe  (hewed,  and  fo  of  an  Idiot :  But  if  a  Man  of  Non 
fane  Memorie ,  recovers  his  Memory,  and  agree  unto  it, 
it  is  unavoidable. 

So  it  is  if  a  Mad*  man  makes  a  Gift,  or  Grant,  and 
then  recovering  his  Wits,  confirms  it  $  this  Gift,  or  Grant 
is  unavoidable,  as  appears  by  Bratton  and  Fleta . 

The  former  fpeaks  thus  :  Convalefcit  Donatio  fatt a  a 
Furiofo ,  ft  fan#  mentis  eff  ittus,  donum  illud  confirmave- 

nt ,  vel  ratum  habuerit .  Lib.  2.  cap.  5.  nu.  4.  f.  11.  b. 
12.  a. 

The  later  faith  in  this  wife  :  Dare  poterit  Furiofus ,  & 
quandeque  fatuus ,  dum  tamen  donum  ex  pott  fatto  con- 
frtnaverit >  • cum  recuperaverit  fanitatem .  Lib.  3.  cap.  3. 

nu.  8. 

With  which  Authors  does  agree  Dionyfius  Gothofredus’s s 
Note  upon  D.  24*  3*  22,  Furiofus  ad  fuam  mentem 
reverfm  ratam  rem  habere  potest  >  Ratamque  habendo  1 

facit  utilem . 

XVI.  Q^U  E  R  Y. 

Whether  the  Will  of  one  that  afterwards  becom.es  mad ,  or 
difir attedj  Jhall  fi and  good  in  Law  ?  *  $  O 
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SOLUTION. 


If  a  Man  that  is  of  good  and  perfcdf  Memory,  makes 
his  Will,  and  after  wards  by 

the  Vifitation  of  God,  he  4  Co.  f.  61 .  b.  Forje,  and 
becomes  of  unfound  Me-  Hmbbng sCafe. 
mory,  this  A6t  of  God 

(hall  not  be  a  Revocation  of  his  Will,  which  he  made, 
when  he  was  of  good  and  perfedf  Memory.  With  this 
Refdution  do  concur  our  old  Juries,  Bratton  and  Fleta3 
as  alfo  the  Texts  of  the  Civil  Law. 

1.  Bratton  :  Furor  juperveniens  nihil  adimit  non  ma¬ 
gi  s  quam  morbus  incur abilis 

ficut  Lepra  :  Secundum  Lib.  5.  Tra&  5.  Cap.  20. 
quod  dicitur ,  quod  mult  a  nu.  1.  f.  420.  b. 
impediunt  contrahendo ,  qua 

non  dirirmnt  Contratlum ,  &  ita  funt  multa ,  qua  impe - 
diunt  prom  oven  do ,  qua  non  dejiciunt  jam  promotum . 

2.  Fleta  :  Furor  alienationem  prius  fall  am  non  perim 
mitj  &  ficut  multa  impe¬ 
diunt  contrahenda  qua  non  Lib.  6.  Cap.  4o.  nu.  x. 
dirimunt  Contratlum ,  ita 

funt  mult  a ,  qua  impediunt  promovendum ,  qua  non  de fl¬ 
aunt  jam  promotum . 

3.  Civil  Texts :  Neque  Tefi amentum  retie  fatlum , 
neque  ullum  aliud  negotium  retie  gefium,  pofiea  furor  in¬ 
ter  veniens  perimit,  Siquis 

post  tefi  amentum  fatlum3  2*  I2‘  in 

adverfa  valetudine,  out  lnftit.  a.  12.  3.  in  Fine. 
quoUbet  alio  cafu  mutus , 

aut  furdus  ejj'e  caperit ,  ratum  nihilominm  manst  ejus  Te¬ 
fi  amentum*  Vide  D.  28. 1.  20*  4. 


g  3  xvir. 
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XVII  Q^UERY. 

Whether  a  Fine  before  a  Judge ,  of  Noil  fane  Memorie ; 
or  a  Grant  of  an  Office  made  by  him ,  be  good  in 
Law  ? 

SOLUTION. 

There  is  a  Diverfity  taken  between  a  Fine  levied  be? 
fore  a  Judge  of  Non  fane  Memorie ,  and  a  Grant  of  an 
Office  made  by  him  :  For  Si  Judge ,  ou  Juft  ice  foit  de 
non  fane  Memorie ,  uncore  les  Fines ,  Judgements,  & 
auters  Records ,  que  font  dev  ant  luy ,  ferra  bon  :  Mes  e 
contra  del  done  d'Office,  vel  bnjufmodi  per  luy ,  car  ceo 
eft  matter  en  fait,  &  l* auters  font  matters  de  Record, a 
Car  matters  en  fait  patent  efire  avoid  per  non  fane  Me¬ 
ntone.  Contra  de  matter  de  Record.  'It  a  Judge,  orju- 
ffice,  be  dffiraded,  yet  the  Fines,  Judgments,  and  other 
Records  that  are  before  him  (hall  be  good  :  But  otherwife 
it  is,  of  the  Grant  of  an  Office,  or  the  like,  by  him  made  : 
For  this  is  Matter  in  Fadt,  and  the  others  are  Matters  ou 
Record  ;  for  Matters  in  Fa&  may  be  avoided  by  Nom 
fane  Memorie  b  otherwiie  it  is  in  the  Cafe  of  Matter  of i 

i 

Record.  Br.  Dttm  vonfuit  Compos  mentis  7. 

XVIII.  QJJ  E  R  Y. 

• 

A  Mad-man  makes  an  Exchange  of  his  Land,  with  J.  S. 
for  other  Land,  and  the  Exchange  is  accordingly  execu 
ted,  the  Non  fane  Man  dies ,  whether  his  Heir  can 
avrid  this  Ex  change, having  fir  ft  entred  into  the  Land 
taken  in  Exchange  ? 


SOLU 
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SOLUTION. 


If  a  Man  of  unfound  Memory,  being  feized  of  Land 
in  Fee,  exchangeth  the  fame  Land  with  a  Stranger,  for 
another  Acre  of  Land  in  Fee,  and  the  Exchange  is  exe¬ 
cuted,  and  he  of  unfound  Memory  dieth,  and  his  Heir 
enters  into  the  Land  taken  in  Exchange  by  his  Father,  he 
fhall  not  avoid  this  Exchange.  Verkin^  Seff*  2p$.  Tit . 
Exchanges. 

XIX.  QJU  ERY. 

Whether ,  and  in  what  Cafes  Lacheffe  can  prejudice  an 
Idiot ,  Mad-many  or  other  Non  compos  mentis  ? 

SOLUTION. 

There  are  feme  who  have  made  a  Difference  between 
Bar  of  Non  compos  mentis  s 

Right,  and  Bar  of  his  En-  ^Co.fol.  125.0.  *.  Beverley's 
try  \  for  in  Cafe  of  Bar  of  Cafe  of  Non  compos  mentis. 
his  Right,  his  Lacheffe,  or 

Negligence,  fhall  not  be  prejudicial  to  him  s  but  in  fuch 
fpecial  Cafe,  if  he  become  of  unfound  Memory,  he  fhall 
(hew,  that  he  was  not  Compos  mentis :  As  if  a  Man  Non 
compos  mentis  be  dilfeifed,and  the  Diffeizor  levieth  a  Fine 
in  this  Cafe  at  the  Common  Law,  altho5  the  Year  and 
Day  be  paft,  yet  he  who  was  Non  compos  mentis ,  fhall 
not  be  bound  thereby,  but  he  may  well  enter  s  and  that, 
they  fay,  is  proved  by  the  Statute  De  modo  levandi  Fines7 
made  18  E.  1.  which  is  but  a  Declaration  of  the  Com¬ 
mon  Law,  foil.  That  a  Fine  is  fo  high  a  Bar,  and  of  fo 
great  force,  and  of  fo  high  nature  in  it  felf,  that  it  bar- 
reth  not  only  thofe  who  are  Parties,  and  Privies  to  the  * 
Fine,  and  their  Heirs,  but  all  other  of  the  World,  who 

G  4  are 
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are  of  full  Age.  out  of  Prifon,  and  of  gqod  Memory,  and 
within  the  four  Seas,  the  Day  of  the  Fine  levied,  if  they 


put  not  in  their  Claim,  by 

*  Exciifatur  iUe  (faith  Fleta) 
cttjus  interfuerit  quod  Clamium 
infra  annum  &  diem  non  appofue- 
rit  multi s  modis,  ut  Jifuerit  infra 
<etatem ,  tempore  quo  finis  fait  le- 
*vatus,  vel  far  io fas,  velmenteca - 
ptus,  &  non  fan je  mentis  vel  Idio - 
tus  vel  fardus,  <vel  mutus ,  vel  fa 
detentus  fuerit  in  Prifona}  &C. 
Lib.  6.  c.  54.  nil.  1.  de  Excu* 
fationibus. 


their  Adion,  or  Entry,  in 
the  County  within  the  Year 
and  the  Day  ?  by  which  it 
appeareth,  that  no  LachefTe 
*  of  a  Man  Non  compos 
mentis ,  (hall  bar  him  of  his 
Right.  Alfo  it  appeareth 
by  the  Statute  of  4  H.  7. 
c.  24.  That  in  fuch  Cafe  if 
a  Man  levieth  a  Fine  with 
Proclamations,  and  at  the 
time  of  the  Fine  levied,  he 


who  hath  Right,  i$  Non  compos  mentis ,  and  afterward 
he  recovers  his  Memory,  that  in  this  Cafe  he  ought  to  fue 
his  Adion,  or  Entry,  within  five  Years  after  he  becom- 
eth  of  found  Memory  >  and  in  fuch  Cafe  in  Pleading,  he 
{hall  (hew,  that  at  the  time  of  the  Fine  levied,  he  was 


Non  compos  mentis ,  and  all  the  fpecial  Matter  :  But  if  he 
who  has  fuch  Right  be  an  Idiot,  or  Non  compos  mentis , 
and  never  recovereth  his  Memory,  the  Heir  may  have  an 
Adion,  or  make  his  Entry  when  he  will ;  for  he  is  ex¬ 
cepted  out  of  the  Body  of  the  Ad,  and  is  not  tied  to 
make  any  Entry,  or  bring  his  Adion  within  any  time, 
but  the  Party  himfelf,  if  he  recover  his  Memory.  The 
fame  Law  of  him  who  is  beyond  Sea,  at  the  time  of  the 
Fine  levied,  and  dieth,  there  his  Heir  may  enter,  or  bring 
his  Adion  when  he  will :  And  in  fuch  Cafe,  the  Lord  by 
Efcheat  (hall  take  Advantage  of  his  Non  fane  Memorie , 
Infancy,  Imprifonment,  or  being  beyond  Sea  of  his  Te¬ 
nant  :  For  if  Lord  and  Tenant  be,  and  the  Tenant  be 
difleized,  and  the  Diffeizor  levieth  a  Fine,  the  Difleizec 
being  within  Age,  Non  compos  mentis ,  or  in  Prifon,  or 
beyond  the  Sea,  dieth  without  Heir,  the  Lord,  by  E- 
fchcat*  (hall  take  advantage  of  every  of  them,  againft 

the 
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the  DilTeizor.  So  if  a  Collateral  Warranty  defend  upon 
a  Non  compos  mentis ,  which  he  might  have  avoided  by 
Entry ;  but  an  Idiot,  or  Non  compos  mentis ,  by  their  La- 
chcffe,  (hall  be  barred  of  their  Entry,  becauie  if  they  be 
dKfeized,  and  theDifleiior  dieth  feiied,  it  (hall  takeaway 
their  Entry  j  but  after  their  Death,  their  Heir  can  enter, 
or  take  advantage  of  the  Infirmity  of  their  Ancefior,  and 
his  Lacheffe, which  (hall  not  prejudice  his  Heir  of  his  En¬ 
try  5  and  that  appeareth  by  Littleton^  SedL  405.  For 
Littleton  faith.  No  Lacheffecan  be  adjudged  by  the  Law, 
}n  him  who  hath  not  Difcretion  in  fuch  Ca(e,  foil,  having 
regard  to  his  Heir,  and  fo  is  the  difference. 

XX.  QJJ  ERY. 

Whether  he  that  is  a  Furor  Man ,  can  he  appointed 
Tutor  ? 

»  *  ■> 

SOLUTION. 

He  that  is  not  2  1  Years  old,  or  is  not  of  perfed  Mind 
and  Memory,  may  be  afligned  Tutor  :  But  it  is  to  be  un- 
derftood,  that  he  (hall  be  Tutor  when  he  is  of  (till  Age  ? 
or  when  he  doth  return  to  Sanity  of  Mind.  Swinburn  in 
his  Treatife  of  Left  aments  and  LaH  Wills ,  Part  3.  SedL 
10.  CowdF s  Infiitutes,  Lib .  1.  Tit .  14.  p.  29.  Edit* 
1605. 

Furiofusy  vel  minor  viginti  quinque  amis  Tutor  tejla - 

mento  datus  ,  Tutor  tunc  T  n 

’  Inft.  1.  14.  2. 

ent ,  cum  Compos  mentis , 

aut  major  viginti  quinque  amis  fuerit  fafitus,  faith  the 
Emperor  J  ufiinian. 

Furiofusy  (faith  the  Lawyer  Faulus)  fi  tutor  datus  fue^ 
rit  potest  mteUigi  it  a  dari , 

*  cum  [ua  mentis  ejje  c&' 
per  it  0 


D,  2  6.  1.  11. 
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Ulpian,  Lib*  3.  to  Sabinus :  Si  Furiofus  t  eft  ament  0 

tutor  detur,fi  quidern^  cum 
D,  16 .  2.  10.  3.  fur  er ere  defter  it :  Tutorem 

efte  reffe  datum  proculus  ex~ 
iftimat .  quod  ft  datus  fit  pttrey  negat  proculus  valere  da - 
tionetn .  Sed  ei?  werius^  quod  &  pojnponius  ait , 
wider  i  datum  y  f?  tunc  fore  tutorem ,  fapere  caper  it . 

XXL  CLU  E  R  Y. 

Whether  a  Kingy  during  the  time  of  his  Fur  or ,  Inf  unity 

of  Mind 3  ^  capable  of  making  Peace  ? 

* 

SOLUTION. 

They  that  have  Power  to  begin  a  War,  have  alio 
Power  by  Articles  of  Agreement  to  end  it  j  for  every 

Man  is  the  bed  Moderator 
Su£  quifque  rci  moderator,  at -  of  his  own  Affairs  ■>  whence 
que  Arbiter.  Cod.  4. 35-.  21.  it  follows,  that  in  a  War 

on  both  fides  publick,  the 
Power  of  making  Peace  belongs  to  them,  who  are  intrud¬ 
ed  with  the  Supreme  Authority  :  As  in  a  Government 

truly  Monarchical ,  to  the 

In  regms Regum  eB  foedus  fd*  King,  fo  as  he  be  110  Ways 

fs/mre’  Gl0C-  Ilb‘  2-  '•  difabled  to  exetcife  that  Au- 
‘  5  thority  :  For  in  Cafe  a 

King  be  not  at  Years  of  Difcretion,  or  if  he  be  not  of 
found  Memory,  he  is  not  capable  of  making  Peace.  Gro - 
tins  of  the  Rights  of  War  and  Peace5  Lib „  3.  c.  20.  fett* 
2,  3.  Vide  Lib.  1.  c.  3.  feff.  24. 

XXII.  Q^U  E  R  Y. 

Whether  it  be  lawful  to  fpzak  Untruth  to  Mad-men  ? 

SOLU- 
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SOLUTION. 

In  Cafe  ( faith  Grotius)  we  convcrfe  either  with  a 
Child,  or  a  Mad-man,  if 

what  we  fay  be  falfe,  it  can-  ub.  3.  c.  1 .  §  12.  de  Jure 
not  be  imputed  as  a  Lye  *,  &  pads. 

becaufe  (as  Quintilian  faith) 

it  is  univerfally  permitted  as  profitable,  to  inftrud  Infants 
by  Tales  and  Fables  5  but  the  immediate  Caufe  is,  be¬ 
caufe  not  having  a  Freedom  of  ' Judgment,  Infants,  and 
Mad-men  cannot  be  injured  about  that  Liberty  which 
they  have  not. 

Having  given  the  Reader  an  Account  of  the  Law  of 
England ,  relating  to  Mad-men  >  as  alfo  here  and  there 
made  mention  of  the  Civil  Law  of  the  Romans ,  I  {hall 
conclude  this  Second  Part  of  my  Trad,  with  a  Synopfis 
of  the  Mad-man’s  Law,  framed  by  a  very  Learned  Ci¬ 
vilian. 

Vere  furiofi  ( non  tempore  inter valli  non  fimulati)  non 
tenentur  Farricidii.  D. 48.  •  ’  * 

9*  2,  Homicidii,  D,  4b.  Dionyfius  Gothofredus  ad 
8.12.  Tutela  maleadmini-  D.  1.  38.  13.  1. 
fir ata^  D.  26,  j.6i%  Inju¬ 
ria,  D.  47.  10.  3.  1.  Etiam  erga  pnncipem ,  c .  9.  7. 
Lex  mic,nec  poJJ'mt  facere  Left  amentum,  c.  d.  22.9. 
Etiam  ad  pias  Caufas .  Bartolus  inL  1.  c.  de  Sacrofantf . 
Ecclef.nec  Codicillos,  D.29.J,  3.  nec  fponfalia,  D.  23. 
i.  8.  Nec  Matrimonium>  D.  23.  2. 1 6.  2.  Nec  Stipula - 
xtonena,  In it*  3 •  2 o«  8 .  ,Z)«  ^>4*  7*  t  ®  12.  D»  4^*  1 «  7 o. 
4.  c.  4.  38.  2.  contrahere ,  D.  50.  17. 40. 

Vel agerit  cum  nec  velle  pojjlnt ,  D.  29.  7.  2.  3.  £>.  5°» 
17.40.  Cum  abfentmm,  &  quief  :enttum  loco  haheantur^ 
D,  50. 17.  167.  (nifi  ubieorUm  negotia  gefia  [unt ,  D.  3. 

5*  3*  5*) 
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5.  3.  5.)  Et  Curator  eis  detur>  D.  27.  10. 1.  Prater ea 
furiofi  teftes  ejfe  non  pofiunty  D.  28.  1.  20.  4.  nec  Judices 
D.  42.  1.  9.  nec  Tutor  e$y  D.26.  1.  11.  Ret inent  t amen 
fiat  urn  $  Dignitatem ,  Magi  fir  at  um^  potefiatumy  Domi¬ 
nium  ret  fua,  D»  1.5*  20*  Uxorem ,  &  Matrimonium,  & 
Jus  Patri*  potefiatisy  D,  1.6.  8.  Quanquam  fine  eorum 
confenfu  Liheri  contrahere  nuptias  pojjiint.  Cod,  5.  4.  25. 
2?/  moderate  a  Parent  urn  Curatoribusy  C.  1.4.  28. 

Obfervandum  tamen  Leonem .  Novel .  m,  1 12. 

Hitherto  of  the  Defer  iption,  Remarks,  and  QuefHons, 
with  their  Refolutions,  appertaining  to  inch  as  are  wholly 
deprived  of  the  ufe  of  their  Reafon  >  let  us  now  come  to 
treat  of  the  Law  belonging  to  Lunaticks ,  or  Moonfick 
Perfons* 


PART 


Of  Non  Compos  Mentis.  93 


Part  the  Third. 

®  Of  the  Lunatick  having  fometime  his 
Reafon,  and  fometimes  not. 


SECT.  1. 

The  Defcription  of  a  Lunatic 4,  and  the  Word} 
whence  derived L 

AS  for  the  Origination  of  the  word  Lunations ,  Luna- 
tick ,  we  are  told,  it  comes  from  Luna ,  the  Moon ; 
and  fo  the  Party  is  faid  to  be  Moon*  lick  •  In  Italian  he 
is  called  Lunatho  b  in  Spanijhy  Alunado  b  in  the  Greek 
Language  Ztwya^btAiv®’,  a  XiKrtvv,  i,  e.  Luna  b  in  the 
Teutonick  he  is  termed,  Mohn-Suchtig ,  a  Mob,  L  Luna, 
&  o  Suchtig,  i.  <egrotus ,  teger,  ut  illi ,  qui  certis  Luna 
temporibus  infania  vexantur . 

Dr.  Hammond ,  (that  learned  Divine)  concerning  the 
word  Lunatick ,  faith  thus : 

The  word  2sAm'/ct£fcTct?j  Annotation  m  Fsr.  15,  ofMat- 
coming  from  2sa^»,  the  *  thew,  c.  17. 

Moon^  is  dire&ly  parallel 

to  the  Englifh  Lunatick 3  from  the  A/000  >  alfo  the 
Englijh  word  Lunacy ,  and  Lunatick ,  is  vulgarly  taken 
to  fignifie  a  Mad-man,  and  nothing  dfc,  That  Spe- 
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cies  of  Madnefs  which  comes  on  Men  at  fuch  a  Set-time^ 
toward  the  Full  of  the  Moon,  as  ordinary  it  is  obfervable5 
in  thole  that  have  any  Intervals. 

This  Lunatick,  according  to  the  Law  6f  England ,  is 

one,  that  hath  fometime  his 
Inters  alia  h<ec  farms,  confinia  UlKjerftanding,  and  fcme- 
furoris  &  anitatis  dicuntur,  c,e.  •  jv  r  »  A 

70. 6.  &  c.  6.  22.  9.  t.mi  not :  Ahqmndogaudet 

lucidis  mtCYTJcillis  \  Slid 
therefore  he  is  called,  Non  compos  mentis ,  fo  long  as  he 
hath  not  llnderftanding.  Coke  in  his  Comment  on  Litm 
tleton^fecl.  405.  f.  247*  a . 

The  Judges  in  their  Refolution  in  the  Cafe  of  Beverley , 

give  this  Defcription  of  a 
4  Co.f  124.  b.  Cafe  of  Non  Lunatick  :  Lunattcus ,  qui 
compos  mentis.  gaudet  lucidis  intervallis  ; 

and  fometimes  is  of  found 
Memory,  and  fometimes  is  Non  compos  mentis . 

Thus  much  for  the  Etymology,  and  Defcription  of  a 
Lunatick  :  Now  for  fome  Remarks  relating  to  him. 


SECT.  II. 

The  Remarks  concerning  Lunatic kf. 


I.  REMARK. 


1 


LLf,  qui  quart  a  Luna>  feu  interlunio  nafcuntur  huic 
morbo  funt  obnoxii ,  nam  ex  cpinione  Afirologorum , 

Ji  luna  fuerit  male  collocata , 
aut  fpafticos,  ant  Lunaticos , 
aut  Caducos  facit  :  Thofe 
that  are  born  during  the 

In- 


Interlunium  diciturid  fpa- 
tium  temporis,  in  quo  nee  am- 
p'ius  detus  Luna  apparent,  n^c 
adhuc  nova  videtur. 
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Interlune,  or  Conjun&ion  of  the  Sun  and  Moon,  are  lia¬ 
ble  to  the  Difeafe  of  Lunacy  :  For,  according  to  the  Opi¬ 
nion  of  Star-Gazers,  if  the  Moon  be  ill  fet,  or  placed,  it 
caufeth  Men  to  be  fubje$,  either  to  Convulfions,  to  Lu¬ 
nacy,  or  to  the  Falling-licknefs  :  And  concerning  the  lad 
of  thefe,  Phyficians  have  a 
Rule,  viz,  They  who  are 
H  troubled  with  the  Falling • 
ficknefsjupontheir good  Days 
are  not  accounted  whole . 


Qui  Gotttitialem  morbum 
habent,  ne  quidem  diebus  qui- 
bus  motto  vacant,  fans  dicun- 

tur. 


II.  REMARK. 

The  Roman  Lawyers  do  diftinguifh  every  where,  be¬ 
twixt  him  that  is  Furiofus , 


c,  5.  4.  25, 
c.  5.  37.  28. 


C.  1.  4.  28. 


D.  50.  17.  5. 
C.  5.  70.  6. 


and  him  who  is  Demens  : 

For  Furiofus  eff^  qui  omni 
intellect u  caret .  And  there¬ 
fore  Nihil  utiliter  agit7  nifi 
tempore  dilucidi  intervalli . 

Nam  aliis  hominibus  conti¬ 
nuum  furoris  infortunium  accidit ;  alios  furoris  morbus 
von  fine  laxamento  aggreditur^fed  in  quibufdam  tempers* 
bus  quadam  iis  intermifiio  pervenit  :  But  with  them. 
Demens  is  he  :  §ui  elf  mentis  Err  ore  duftus,  ea  Captus 
non  ufquequaque ,  not  continually.  D  2.  Zone  hi3 s  Ele¬ 
ment  a  Jurifprud ,  Tars  2,  fell*  4.  de  Valetudine  Ho - 
minis . 

III.  REMARK. 

The  King  of  England ,  by  his  Prerogative,  is  Summits 
Regni  Quftos ,  and  hath  the 


^  j  j  - — - 

Cuftody  of  the  Perfons  and 
F  dates  of  fuch,  as  for  want 
of  Rcafon  and  Underhand- 


Cicero ,  l.  Tufcul,  3.  fay s,  Ettnt 
qui  errors  mentis  ajfeffus  eft,  w~ 
Pari  xii.  Tabulls  nrum  fuarum 
Efje  Domimtn * 

mg. 
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ing,  cannot  govern  themfelves,  or  manage  their  Effates  3 
fo  that  the  Perfons  and  Effates  of  Lunaticks,  are  as  well 
in  the  Cuffody  of  the  King,  as  of  Idiots  i  but  with  this 
difference  :  That  of  Idiots  to  his  own  ufe,  and  that  of 
Lunaticks  to  the  ufe  of  the  next  Heir.  Statute  of  Pr&ro- 
g at iva  Regis >  c.  10.  4  Co .  f.  128.  Beverley's  Cafe  of 
Non  compos  mentis.  Stamford  Super  Prarog.  Regis,c.lO. 
Co well's  Inftitutes,  Lib .  1.  Tiii  23.  n.  2.  p.  43,  44.  e* 
dit »  1  • 

IV.  REMARK, 

Such  as  by  Office  are  untruly  found  Lunaticks,  may 
have  their  Traverfe  to  the  fame,  as  appears  by  the  Statute 
of  2  E .  d,  c .  8. 

\  ; 

V.  REMARK. 

Thole  that  are  Parties  to  a  Fine,  ought  to  be  of  good 

Memory,  as  appears  by  the 

vide  1  R.  3.  f.  7.  &  4  H  7.  Statute  Finibus,  18  JE.i. 
c.  24.  4.  And  therefore  Lu¬ 

naticks,  and  fuch  as  are  not 
of  Memories  may  not  be  Reived  to  levy  a  Fine  \ 
but  if  they  be,  the  Fine  will  be  gdod  and  unavoidable. 
Fieri  non  debet  fed  faftym  valet.  4  Co.  124.  Beverley's 

Gale,  Sheppard's  Practical  Counfellor ,  c.  2. 

.  / 

VI.  REMARK. 

•j 

If  the  Parties  to  Whom  a  flight,  or  Title,  comes,  after 
a  Fine  levied  be  not  of  Sane  Memorie ,  (a  Lunatick  being 
fuch)  he,  or  his  Heirs,  have  time  to  pur  fur  his,  or  their 
Right  or  Title,  within  five  Years  after  fuch  Imperfe&ion 
removed  :  So  alfo  has  he  in  Cafe,  he  had  a  Right  of  Ti¬ 
tle  at  the  time  of  the  Fine  levied,  1  R.  3.  c.  7#  6c  4  H.  7. 
c,  24.  VII. 
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VII.  REMARK.  * 

.If  Tenant  in  Tail  levy  a  Fine,  the  IfFue  in  Tail,  tho?  a 
Lunatick  at  the  time  of  the  Fine  levied,  is  barred  for  ever 
by  the  Fine,  fo  levied  by  the  Tenant  in  Tail,  forafmuch 
as  he  is  a  Privy,  and  out  of  all  the  Savings  of  4  M  7* 
c,  24.  3  Co,  f.  pi,  The  Cafe  of  Fines. 

.  VIII.  REMARK, 

* 

It  is  enacted  by  the  Statute  of  34  &  3  5  H.  8.  That 
theWill,or  Teftament  made  • 

of  any  Manners,  Lands,  34,  35  H.  8.  c.  5. 

Tenements,  or  other  He¬ 
reditaments,  by  any  Perfon  De  non  fane  Memories  (hall 
not  be  taken  to  be  good,  or 

cffedual  in  the  Law  i  But  Furiofmteflammtumfraremn 

a  Lunattck  ill  his  rlts,  .IS  a  ut  tej}ari  de  ea  re  pojfit.  Ul+ 
Perfon  of  Infinity  of  Mind,  pan.  tit.  20.  de  Tejlamentis. 
and  therefore  his  Will  or 
Telhment,  is  not  valid  in  Law. 

IX.  REMARK.. 

If  a  Perfon  that  becomes  of  Non  fane  memorie, by  Acci¬ 
dent,  be  diffeifed,  and  buffer  aDifcent,  altho’  he  return  to 
his  former  right  Underffanding  again,  yet  he  (hall  never 
avoid  the  Difcent ;  and  fo  it  is  a  Fortiori  of  one,  that 
hath  Lucid  a  Intervalla,  Go.  Litt.  147*  a. 

X.  REMARK. 

* 

The  Act  of  2  3  El.  c.  3.  does  not  bar  a  Lima  tick,  or 
other  Non.  compos  mentis ,  of  his  Writ  of  Error,  for  re- 
verfmg  a  Fine,  fo  that  he,  or  his  Heirs,  purfue  fuch  Writ 

H  with- 
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within  feven  Years,  after  fuch  Imperfe&ion  removed  i 
and  if  it  happen,  that  he'dies,  hanging  the  Suit,  his  Heir 
may  undertake  it,  within  one  Year  after  the  feven  Years. 

XI.  REMARK. 

If  a  Man  during  his  Lunacy  make  a  Feoffment  in  Fee, 

tho5  he  (hall  in  Pleading  ne- 
c 0.  Litt.  247.  a.  ver  avoid  it,  by  faying  that 

he  was  a  Lunatick,  at  the 
time  of  his  Feoffment,  yet  twelve  Men,  upon  their  Oaths 
may  find  the  Truth  of  the  Matter  ?  and  fo  the  Feoffment 
may*  be  avoided  by  the  King,  for  the  Benefit  of  the  Lu¬ 
natick. 

XII.  REMARK. 

All  Ads  which  a  Man  doth  during  his  Lunacy,  are  equi¬ 
valent  to  Ads  done  by  an 
4  Co,  BeverleyV  Cafe.  Idiot,  or  he  who  is  utterly 

Non  compos  mentis  \  but 
Ads  done  by  himfelf,  Inter  lucida  intervalla ,  when  he 
is  of  found  Memory,  {hall  bind  him  :  And  this  is  agree¬ 
able  to  what  Bratton  hath 
Lib.  5.  traB.  5.  c.  20.  nu.i.  pronounced  in  the  Cafe  of 

fuch  as  enjoy  their  lucid  In¬ 
tervals  5  his  Words  are  :  Furiofi  non  multum  difiant  a 
Brut  is ,  qu£  rat  tone  carent ,  nec  valere  debet  quod  cumta - 
Itbus  agitur  durante  furore,  pojfunt  enim  quidam  dilucidis 
gaudere  intervailis,<&  quidam  habent  fur  or  em  perpetuum • 
Quod  autem  attum  fuerit  cum  talibus  tempore  quo  diluci¬ 
dis  gaudent  intervallis ,  ratum  erit  ac  fi  cum  aliis  agere - 
tury  Jive  fur  or  em  fimulaverint9  five  non*  With  Bratton 
concurs  Fleta ,  as  you  may  fee  in  Lib .  6,  cap .  40.  nu .  1. 


XIIL 
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XIII.  REMARK. 

•  If  a  Lunatick  levy  a  Fine,  and  declares  the  Ufes  of  it 
thereupon,  by  his  Deed,  he  (hall  be  bound,  as  being  a 
part  of  the  Operation  of  the  Fine.  Hobart* s  Reports  224. 
Needier  v.  Biffiopof  Winchefier,  10  Co.  42.  MaryPor- 
tingtons  Cafe,  and  2  Co.f  58.  Beckwith's  Cafe. 

XIV.  REMARK. 

A  Copyhblder  that  is  a  Lunatick,  cannot  forfeit  his  Co* 
pyholdEftate.  Sheppard,  c.  22.  p.  172.  4  Edit. 

XV.  REMARK. 

A  Lunatick,  who  is  Lord  of  a  Copyhold  Mannor.may 
grant  Copyhold  Eftates  for  any  time,  according  to  the 
Cuftom  of  the  Manner,  as  any  other  Perfon  may  do,  and 
the  Eftates  made  by  him  are  unavoidable.  Sheppard  p»  icp. 

4  Co.  Clerk  &  Pennifathers  Cafe. 

XVI.  REMARK. 

If  a  Lunatick  be  Steward  of  a  Mannor,  all  Ads  that 
he  doth,  according  to  his  Office,  are  good  in  Law.  Shep- 
pard's  Court- Keeper's  Guide ,  p.  1*5*  caP*  19t 

XVII.  REMARK. 

A  Surrenderor  Grant  of  Copyhold  Land,  may  be  mads 
to  a  Lunatick.  Sheppard's  Court*  Keepers  Guide,  c .  19, 

p.  ii8j  up. 


e  2 
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XVIII.  REMARK. 

A  Lunatick,  hi  his  mad  Fits,  cannot  Attorn  to  a  Grant, 
for  that  he  who  hath  no  Underltanding  cannot  make  an 
Agreement  to  'the  Grant,  Co.  Lit.  f.  5^5'  ®  E.  5 * 

53.  6Co.6p.a.  Sir  Moil  Finch's  Cafe.  But  a  Man  that 
is  deaf  and  dumb,  tho  he  hath  no  Lltideritanding,  may 
Attorn  by  Signs.  2 <5  E.  3.  63.  Co.  Lit.  3 1 5-,a‘ 

XIX.  REMARK. 

If  a  Lunatick  Man,  during  the  time  of  his  Furor,  or 
Infanity  of  Mind,  make  a  Feoffment,  &c.  he  cannot  en- 
^ ter  nor  have  a  Writ,  called  Duffi  tioyi  cc/wjios  Tnaitis  \ 
but  after  his  Death,  his  Heir  may  well  enter,  or  have  the 
faid  Writ  at  his  choice.  The  fame  Law  is,  where  an  In¬ 
fant  within  Age  makes  a  Feoffment,  and  dies,  his  Heir 
may  enter,  or  have  a  Writ  of  Dnm  fuit  infra  etatem  s 

•  But  with  this  difference,  that  the  Writ  of  Dumfuit  non 
compos  mentis,  lieth  for  the  Heir  of  him  that  was  Non 
compos  mentis ,  and  not  for  himfelf  i  but  a  Duni  fuit  in¬ 
fra  atatem,  lieth  as  well  for  the  Ancellor  himlelf,  after 
his  full  Age,  as  for  his  Heirs.  Lit.  fell.  40  6.  Co.Litf.isg]. 
b.  Wingate  in  his  Body  of  the  Common  Law  of  Eng- 

*  land.  c.25.  ».20, 21,22,23. 

XX.  REMARK.  ,  ' 


-  A  Mad-man,  or  a  Lunatick,  may  be  imprifoned  by 

another,  to  prevent  killing 
22  E.  4.45*  •  of  him,  or  burning  his 

Houfe,  and  juhifiable.  The  Lord  Hobart  fays,  That  the 
r  .  neceility  of  avoiding  greater 

Moor  v.  Htt/ej,  .  9  Inconvenience,  is  a  good 

Pica  in  Lav/  i  as  where  one  kills  a  Thief,  or  a  Burglar, 

in 
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in  defence  of  his  Perfon,  or  -Houfe  s  fo  alfo  is  the  binding 
and  beating  of  a  Perfon  Mad  or  Luna  tick. 

To  prevent  Mad- men  from  doing  Mifchief  to  them- 
felves,  or  others,  hear  what  the  old  Roman  Law  fays 
concerning  them  : 

Furiofe  ,  fi  non  poffint  per  neceffarios  contineri ,  eo  Re- 
medio  per  pr^efidem  obviam 
eundum  eft  ;  Jcilicet,  ut  UJpianus. 

Car  cere  contmeantur  ,  & 

it  a  divus  pins  refcripfit.  D‘  !•  13*  1  • 

Cum  autem  ex  literis  tuts  cogmverimus ,  -  tali  am 
loco  atque  or  dint  efe,  ut  A  Refcript  fent  t0  Smfah 

a  Juts ,  vel  mam  in  pro **  Tertyllus ,  from  the  Emperors 
pria  'villa  cujlodiatur  :  Re-  Marcus  and  Commodus,  occafion- 
Be  faBitrus  nobis  widens ,  ed  by  a  Parricide,  committed 
ft  eos  a  quibus  illo  tetofore  bS  one  fuPPofed  mad' 
obfiervatus  effiet ,  vocaveris ,  &  Caufam  tant£  negli¬ 
gent  i£  excujjeris  *5  &  in  unumquemque  eorum7  pront  tibi 
levari,  vel  onerari  culpa,  ejus  vi  debit  ur.  confiitueris • 
Nam  Cujlodes  furiofls  non  ad  hoc  folum  adhibentur ,  ne- 
quid  perniciojius  ipfiinfe  moliantur ,  fed  ne  aliis  quoque 
exitio  fint,  Quod  fi  commits  atur7  non  immerito  culpte  eo- 
rum  adficribendum  eft  qui  negligentiores  in  officio 
fiuo  finer mt.  D.  I.  18.  14,  Which  may  be  English- 
ed  thus: 

*  Whereas  we  underhand  by  your  Letters,  that  he  is 
c  kept  at  his  Country-Houfe,  by  Servants,  and  Friends, 
c  of  his  own  ;  you  fhall  do  well  to  call  before  you,  fuch 
c  as  at  that  time  attended  him,  and  to  examine  through- 
c  ly  how,  and  by  what  negligence  the  Fad  happened  to 
c  be  committed,  as  you  fhall  find  any  of  them  more  or 
*  Jefs  faulty,  to  cenfure  them  accordingly  :  For  Guards, 
c  or  Keepers,  are  appointed  for  Mad-men,  not  only  to 
c  look  that  they  do  not  Mifchief  to  themfdv^s  >  but  alfo, 
c  that  they  be  not  defhudive  to  others  >  which,  if  it  be 

H  3  5  done 
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c  done,  it  may  be  well  imputed  to  their  Fault,  who  were 
*  more  negligent  than  was  fit  in  their  Employment. 

I  cannot  pais  over  here  in  Silence,  the  Madnefs  of  Gleo* 
medes ,  the  King  of  the  Lacedemonians ,  and  how  he  was 
handled  to  prevent  his  playing  mifchievous  Pranks. 

Si  of  us  fit  (faith  the  Phyiitian  Jacobus  Wickerus )  fu~ 

riofi  ligamentis  conftringen • 

In  his  Syntaxes  Median*,  1.2.  difuntfluemadmodum  Cleo - 
Pars  2.  p.  qo8.  De  Furorts  C«-  i-  t1  i  •  -n 
rations  met ™  Lacedamomorum  Re - 

gi  contigity  qui  cum  ad  In* 
faniam  redaBus, ficeftrum  unicuique  obvio  infaciem  im - 
pmgeret ,  ligneis  fioleis  confiriBus  efi  a  propinquis ,  d*  in 
Carcerem  conjeBus .  Fit  autem  non  folum ,  ut  ne  aliis , 
fed  ut  nec  fibi  iffis  vim  infer  ant,  quam  inferre  aliis  ne - 
meant  :  Perinde  ac  Cleomedes ,  qui  arrefto  Cufiodis  & 
Ergadularii  gladio ,  ab  ima  Corporis  parte  ad  verticem 
fie  dijjecuit . 


XXL  REMARK. 


In  a  Bill  brought  by  the  Attorney-General,  in  the  Na¬ 
ture  of  an  Information,  on  the  behalf  of  a  Lunatick,  it 
has  been  declared,  That  it  is  as  needful  to  make  him  a 
Party,  as  an  Infant,  where  a  Suit  is  on  his  behalf :  But 
in  the  Cafe  of  an  Idiot  it  muft  be  otherwife;>  but  a  Luna¬ 
tick  may  recover  his  Underftanding,  and  then  he  is  to 
have  his  Effote  in  his  own  difpoiing.  Term  Mich*  2  r 
Car.  2,  Woolrich  a  Lunatick,  v.  in  Cancellaria . 


SECT. 
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SECT.  III. 


The.  Queries  with,  their  Solutions,  relating 

to  Lunaticks. 


I.  QJJ  E  R  Y. 

Whether  the  Tefiament  made  by  a  Lmatick ,  daring  his 
mad  Fits)  be  valid  in  Law ,  when  he  is  come  to  him- 

filf ? 

SOLUTION. 

I 

gjUch  as  arc  Lunaticks,  can  make  no  Tefiament,  during 
the  time  of  their  Furor,  or  Mad  Fits  *>  no,  not  fo  much 
a sad  pios  ufus:  Nay, the  Tefiament  made  at  fuch  a  time, 
fhall  not  ftand  good,  when  the  Madnefs  is  pafh  §  win- 
burn  in  his  Trcatife  of  Teflaments  and  Laft  Wills,  Part  2. 
$e<5h  3.  Of  Mad  Folks ,  and  Lmatick  Ferfons ,  8c  Dr. 
Godolphin  in  his  Tradfc,  entituled,  The  Orphan  s  Legacy , 
Part  1.  c.  8.  nu.  2.  Inflit.  2. 12.  1.  c.  6.  22.  p. 

II.  Q^U  E  Pv  Y. 

Whether  a  Tefiament  can  be  made  by  a  Lmatick  Ferfon^ 
betwixt  his  Fits  ? 


SOLUTION. 


If  a  Lunatick  Perfon  hath  clear,  or  calm  Intermiflions 

then  during  the  time 


Swmfam  Part  2  §  3  Or-  fuch  thejr  Quifcmcls  and 

'kwfi  S  a  aw  r  At  _ 

per  8. 


Le^ac^  Part  1‘  Cr3a~  Freedom  of  Mind,  he  may 

make  his  Tefiament,  ap~ 


H  4 


pom  ling 
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pointing  an  Executor,  and  difpofing  of  his  Goods  at  his 
pleafure  :  So  that  neither  the  Furor,  or  Madnefs  going 
before,  nor  following  the'making  of  the  Teft  ament, 
doth  hinder  the  fame'  Teftament  begun,  and  hnifhed  in 
the  mean  time. 

The  Lawyer  Cams  faith  thus :  Hi  qui  furioft ,  id  eft, 

mente  infant  fuerint ,  non 
Lib.  2.  tit.  2.  de  Left  ament  is.  poftunt  facere  teft  amenta, 

Sed  hit  qui  infant  funt  :  Si 
tntervaUa  ipfius  infanta  habent,  per  intervalla ,  quibus 
fan i  funt,  poftunt  facere  teftamenta. 

The  Emperor  Juftinian  fpeaks  in  this  manner,  both 
in  his  Inftitutes,  and  in  his  Code  : 

Furioft ,  ft  per  id  tempus  fecerint  te ft  amentum,  quo  fu¬ 
ror  eorum  inter mijjus  eft, jure  teftati  efte  videntur .  Inftit. 

2,  12.  I. 

San  emus  tale  Teft  amentum  hominis  qui  in  ipfo  aBu 
Fe ft  ament  i  adverfa  valetudine  tentus  eft ,  pro  ?tihilo  efte. 
Si  vero  voluerit,  in  dilucidis  intervallts  aliquod  condere 
Teft  amentum,  vel  ultimam  voluntatem,&  hoc  [and  mente 
tnceperit  facere ,  eft  confummaverit ,  nullo  tali  morbo 
inter  veniente  ft  are  Fe  ft  amentum,  five  quamcmque  ultf 
mam  volant  at  em  cenftermts,  &c.  c.  6,  22.  p. 

HI.  QUERY. 

If  a  Fe ft  ament  be  made  by  a  Lunatick  F  erf  on,'  and  the 
time  of  the  making  unknown ,  whether  this  Feft ament 
be  good,  or  no  ?  . 

solution. 

ft  If  a  Lunatick  Perfon,  or  one  that  is  befides  himfelf  at 
fome  times,  but  not  continually,  make  his  Teftament, 
and  it  is  not  known,  whether  the  fame  were  made  whilft 
he  was  oi  found  Mind  and  Memory  or  no  then,  in  cafe 
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the  Teftament  be  fo  conceived,  as  thereby  no  Argument 
of  Frenzy,  or  Folly,  can  be  gathered,  it  is  to  be  prefum’d, 
that  the  fame  was  made 

during  the  time  of  his  Succef  progref.HU. 

Cahn,  and  clear  Intermilli-  9'  n'  9° * 
ons ;  and  fo  the  Teftament  lhall  be  adjudged  for  a  good 
Teftament.  Yea,  altho’  it  cannot  be  proved,  that  the 
Teftator  ufeth  to  have  any  clear  and  quiet  Inter  millions 
at  all,  yet  neverthelefs  5tis  fuppofed,  that  if  the  Teftament 
be  wifely,  and  orderly  framed,  the  fame  ought  to  be  ac¬ 
cepted  for  a  lawful  Teftament.  But  if  in  the  Teftament 
there  be  a  mixture  of  Wifdom  and  Folly,  5tis  prefumed, 
that  the  fame  was  made, 

during  the  Teftator’s  Fren-  T  ™  b  c- 

P r  ,  .  .r  ,  TeJta.fac.poJ7. 

zy  i  infomuch,  that  li  there 

be  one  word  founding  to  Folly,  it  is  prefum’d,  that  the 
Teftator  was  not  of  found  Mind  and  Memory  when  he 
made  the  fame ;  And  there-  .  ,  . 

fore  in  this  Cafe  is  the  Te-  Idem  ***  m  eadem  L- Fario^m‘ 
(lament  void,  unlefs  it  may  be  proved,  that  there  was  In- 
termiflion  of  Furor  the  fame  time.  Sw inburn  in  his  Trea- 
tife  of  Teftaments  and  Laft  Wills,  Van  2.  Sett.  3.  f  3$* 
b »  3  ^  a*  Edit*  1 

IV.  Q^U  E  R  Y. 

/  .  *  r?  '  0  \  ‘  1 

Whether  the  Dying  feifed  of  a  B  a  [lard  Eigne ,  without  In • 
terruption,  jhall  baY  the  Right  of  a  Mulier  Puifne ,  that 

is  a  Mad-wan ,  or  a  Lmatick  ? 

•'  ■  '  ,  Jew, 

SOLUTION, 

•% 

According  to  fome :  If  a  Man  be  feized  of  Land,  and 
hath  Iftue  two  Sons, iBaftard  *  . 

Eigne,  and  Mulier  Puifne,  8  Co'  10 r*  Lec^ford  s  Cafe- 
and  the  Father  dieth  feifed,  the  Mulier  being  beyond  Sea, 

,  or 


so  5 
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or  within  Age,  or  Imprifoned,  or  Non  [ana  Memoriae 
and  the  Baitard  Eigne  entreth,  and  contimieth  in  peacea¬ 
ble  poffeilion  of  the  Lands,  and  hath  blue,  and  dieth,  and 
the  Lands  defcend  to  his  Blue,  the  Right  of  the  Muller 
in  aft  the  {aid  Cafes  is  bound  for  ever  :  And  others  hold 
the  contrary. 

V.  Q^U  ERY. 


Whether  a  Lunatick  can  he  prejudiced  by  Laches  of  fuing 

Livery  ? 

SOLUTION. 

Si  [Ralph  Lurcher  being  feifed  of  divers  Manners  in  the 

County  of  York,  holden  in 

Rerf 1 3  7 -bunkers  Cafe,  dicd  feifcd  Amo  40 

Eliz.  and  the  fame  defeended  to  William  Lurcher  *>  pre- 
,  '  fen tly  after  his  Death,  it 

Lunatick  Jueth  not  Livery  ;  wa;  found  by  Office  before 


•mean  Rates  run  againtt  him . 


CommiHioners  ,  in  the 


County  of  Mlddlefex ,  that  the  (aid  William  Lurcher  was 
a  Lunatick,  and  fo  had  been  long  before  the  Death  of  his 
Father,  and  that  he  was  feifed  of  the  faid  Mannors  >  and 
the  Queen  granted  theCuftody  of  him,  and  his  Lands  to 
Sir  Francis  Barrington.  After  which  42  Eliz.  there  was 
an  Office  found  in  the  County  of  York,  of  the  Seilin  of 
Sir  Ralph  his  Death,  and  Heir,  ut  fupra  '■>  and  that  he 

was  of  full  Age  :  And  it 


And  Livery  was  due  to  him 'and 
the  Law  prefumes  that  he  would 
havefued ,  it  being  for  his  Benefit 
if  he  had  been  Compos  mentis. 


was  refolved,  That  the  King 
was  not  to  have  any  mean 
Rates  in  this  Cafe  for  de¬ 
fault  of  Livery  fued,  or  ten- 
dred  becaufe  no  Lachefs  cou!d  be  imputed  unto  the  Heir, 
being  Lunatick  before,  and  ever  fince  the  Death  of  his 
Anceliors,  and  the  Lachefs  of  his  Friends  fhall  not  hurt 
him  j  otherwife  it  were,  if  at  any  time  he  had  been  Sana 
Memorise  fince  the  Death  of  his  Ancehors.  And  there 

was 
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was  (hewed  unto  the  Judges  the  like  Decree,  made  Mich* 
10  Jac.  in  the  Caufe  of  on z  Vaughan,  which  the  Attor¬ 
ney  of  the  Court  of  Wards  faid,  was  made  as  a  Decree  of 
Equity  j  but  they  refolved  alfo,  it  was  a  good  Decree  in 
Law,  upon  the  Reafon  aforefaid  ,  not  becaufe  the  King 
had  feifed  and  committed  by  force  of  the  Lunacy,  for  that 
would  have  changed  with  the  King’s  better  Eilate  >  for  it 
is  better  for  the  King  to  hold  for  default  of  Livery*  than 
for  Lunacy. 

VI.  Q^U  E  R  Y. 

Whether  a  Lunatick  he  punifhable  for  hurting  a  Man  l 

SOLUTION. 


If  a  Lunatick  kill  a  Man,  this  is  no  Felony  ;  becaufe 
Felony  muft  be  done,  Ani- 
mo  Felonico ;  yet  in  Tre, 
fpafs*  which  tends  only  to 

give  Damages,  according  to  Hurt  or  Lois,  it  is  not  Co : 
And  therefore  if  a  Lunatick  hurt  a  Man,  he  (hall  be  an- 
fwerable  in  Trefpafs,  and  therefore  no  Man  (hall  beexcu- 
fed  in  Trefpafs  ffor  this  is.  the  Nature  of  an  Excufe,  and 
not  of  a  Juftification,  f  ront  ei  hene  licuit)  except  it  may 
be  judged  utterly  without  his  fault. 


VII.  Q^UER  Y. 

♦ 

Whether  a  Devife  by  a  Lunatick ,  he  aided  by  the  Statute 
of  43  Eliz.  Of  charitable  Ufes  ?  • 


SOLUTION. 


Collifon ,  15  H.  8.  devi¬ 
led  an  Houfe  mEltham ,  in 
j Kent,  to  Lettice  his  Wife, 


Hobart's  Rep.  136.  Collifon  $ 
Cafe. 


for 
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for  Life  y  and  after  her  Death,  made  one  John  Bricket , 
sad  others,  Feoffees  (as  he  called  them)  in  the  faid  Houfe, 
to  keep  it  in  Reparations,  and  tobeftow  the  reft  of  the 
Profits  upon  the  Reparation  of  certain  High-ways  there  : 
CoBiJm  and  his  Wife  are  dead,  and  the  Houfe  is  defend¬ 
ed  to  one  Oliver  Rolt ,  an  Infant.  This  Cafe  beifig  in 
the  Chancery  between  the  Parifhioners  and  Rolty  was  re¬ 
ferred  by  the  Court  to  Hobart  and  Tanfield  i  and  they 
ffcfofved  clearly,  that  it  was  within  the  Relief  of  the  Sta¬ 
tute  of  43  Eliz*  for  tho5  the  Devife  was  utterly  void, 
yet  it  was  within  the  Words,  [ limited  and  appointed  to 
charitable  Ufes~\  Otherwife,  if  he  were  an  Infant  Luna- 
ekk,  or  the  like,  that  gave  it,  or  that  one  appointed  that 
that  were  not  his  own,  to  charitable  llfcs. 


VIII.  QJJ  ERY. 

* 

AUions  touching  a  LunaticJzs  Lands ,  whether  they  rmifi 
be  brought  in  his  own  Name  ? 

SOLUTION. 

One  Cockes  brought  an  A&ion  of  Trefpafs  of  Trover,  ' 
and  Converfion  cf  Beans,  againft  Darfon 5  and  coming  to 
rT ,  ,  „  .  Trial  at  the  Alirzes,  upon 

Darfon.  Not  Gui"h  becaufe  it  was 

.a  fmall  Caufe,  the  Judge 
took  not  the  Jury,  but  directed  to  mo\se  the  Courts  and 
lb  it  was  *,  and  the  Caufe  was,  That  the  Lands  where¬ 
upon  the  Beans  grew,  were  a  Lunatick’s,  and  Copyhold, 
and  the  Lord  had  granted  unto  one,  the  Cuftody  of  the 
Land,  by  whofe  Leave  and  Affent  the  Plaintiff  did  fow 
the  Land.  And  the  Court  was  of  Opinion,  That  the 
A  (Sion  was  to  be  brought  in  the  Name  of  the  Lunatick : 
For  there  was  no  Intereft  gained  in  his  Land  by  this  Com¬ 
mitment. 

That 


1 
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That  an  A6H011  mu  ft  be  brought  in  the  Name  of  the 
Lunatick,  I  (hall  fubjoin  what  B  of  ham  has  reported  m 
the  Matter. 

The  Cuftody  of  a  Copyholder,  that  was  a  Lunatic^ 
was  committed  to  J,  S,  T  , 

and  for  Trefpafs  done  upon  c^inthe  Ommm 
his  Land,  it  was  demanded 

of  the  Court,  In  whofe  Name  J.  S.  (liould  bring  the  A- 
dion  ?  And  their  Opinion  was,  That  it  ftiould  be  in  the 
Name  of  the  Lunatick. 

IX.  QJU  E  R  Y. 

Whether  the  Lord  of  a  Manner  can  grant  the  Cuftodytfm. 
Cofyholdj  belonging  to  a  Lunatick^  without  a  J  fecial  tu¬ 
ft  om  ? '  *  • 

SOLUTION. 

1  » 

Lord  Chief  Juftice  Hobart  did  not  agree,  That  the 
Lord  hath  power  over  the 

Lunatick’s  Land,  without  a  r  Hoban  s  f- 2 1  ^  2 

fpecial  Cuitom  ?  tor  the 

Imitation  of  the  King’s  Power  over  Freeholds,  makes  no 
Confequence  :  For.tho’  he  takes  the  Statute  to  be  but  an 
Affirmance  of  the  Common  Law  in  the  Cafe  of  the  King* 
yet  the  Collateral  Incidents  of  Eftates,  as  Dower ,  Tenancy 
by  the  Courtejie ,  Wardftifs,  and  the  like,  are  not  without 
fpecial  Cuftom. 

That  Copyhold  Eftates  ffiall  not  have  fuch  Qualities  as 
Eftates  at  Common  Law,  without  fpecial  Cuftom.  Sec 
more  4  Co,  f  21.  Brown's  Cafe,  f.22.b.  Rivet's  Cafe, 
f  23,  Deal  &  Rigdens  Cafe,  ft  23,  Bullock  &  Diblefs 
Cafe,  Cro .  Elm.  f  391.  Tl .  14.  Clunv.Peafe ,  and 
Turner  ;  and  P^/rer  v,  Cornhill ,  f»  3^1.  P/.  22. 


X, 


a  .  j,'  - 
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X.*Q,UERY. 

Whether  the  Acts  of  a  Lunatick ,  daring  his  IntermiJJions , 
or  lucid  Intervals ,  £0  binding  ? 

SOLUTION. 

The  A&s  that  Lunatick  Perfons  do,  during  the  time 
of  their  Lucida  Intervalla ,  tho3  it  be  by  Deed  in  the 
Country,  as  by  Feoffment,  Obligation,  or  the  like,  (hall 
bind  them,  and  others  concerned  in  it,  as  any  other  Men 
are  by  their  A6ts  bound.  Sheppard  in  his  Abridgment, 
Part  2,  Ttt.  Idiot,  4  Co.  f.\  125.  a .  Beverley's  Cafe 
of  JN Jon  compos  mentis Brafflon ,  /;£.  5.  5.  de  Exce - 

ptionibus ,  0.  20.  I.  f.  420.  b ♦  F/eta,  fii.  d.  c.  40* 

XI.  QJJERY. 

Whether  the  King ,  2^0  « to  fyep  the  Lunatick ,  Wife^ 
and  Children ,  with  the  Profits  of  the  Lands ,  can  grant 
them  o  ver  to  the  proper  ufe  of  another  Perfon  ? 

SOLUTION. 


tn  Trefpafs  Quare  claufum  fregit ,  and  cutting  his 
Trees,  in  Paddington ,  in  the  County  of  Middle fex^  by 

John  Francis ,  againft  fFj/- 


Hil.  28.  H.  8.  R<tf.  401.  the 
Common  Pleas, Francis  dr  Holms 
Cafe,  Dyer,  f.  25.  b.  26.  P/. 

164.  1688.  4C0.  iiK.  b. 

Beverley's  Cafe. 


/mw  Holms.  The  Defen¬ 
dant  pleaded,  that  it  was 
found  by  Office  before  the 
Efcheator  of  the  faid  Coun¬ 
ty  of  Middle fex^  that  the 
faid  John  Francis  was  a  Lunatick,  and  that  he  was  feized 
in  Fee  of  the  Land  in  which,  c '7c,  for  which  the  King 
feifed  his  Perfon,  and  his  Land,  and  by  his  Letters  Patents 

granted 
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granted  the  Rule,  Government,  and  Cuftcdy  of  the  fame 
Perfon,  and  Lands  to  the  faid  Holmes *  Quamdw^  that  the 
Perfon  was  Lunatick,  to  take  the  Profits  to  his  own  uic, 
and  fo  juftified*  and  prayed  in  Aid  of  the  King,  and  there¬ 
upon  it  was  demanded  in  Law,  If  he  fhould  have  Aid  or 
not  ?  And  it  was  adjudged,  That  he  ftiould  not  have  A  idf 
of  the  King,  for  this  Grant  was  utterly  void  j  fur  the  Kii% 
is  bound  to  keep  the  Lunatick,  his  Wife,  Children,  and 
Houfhold,  with  the  Profits  of  the  Lands,  and  without  ta¬ 
king  any  thing  to  his  own  ufe,  but  all  to  the  ufe  of  the 
Lunatick,  and  his  Family,  and  all  to  the  intent,  that  die 
King  may  provide,  that  he  who  wantefh  Eeafcn,  fhould 
not  alien  his  Lands*  and  wafte  his  Goods.  And  die 
King  after  Office  found,  hath  only  Proviiion,  and  hath 
not  any  Cuftody  of  the  Body*  or  Lands  of  a  Lunatick,  as 
he  hath  of  an  Idiot*  and  he  hath  nothing  to  grant  over ; 
But  if  the  King  provides  one  to  have  Care*  and  Charge 
of  him,  who  is  Non  compos  mentis ,  that  his  Family  (hall 
be  maintained,  and  that  nothing  be  wafied  >  or  if  one  of 
his  own  Head  taketh  fo  much  upon  himfelf,  in  this  Cafo^ 
he  is  but  as  Bailiff  of  him  that  is  Non  compos  mentis ,  and 
(hall  be  accountable  to  him  as  Bailiff,  or  to  his  Executors* 
or  Adminifirators  >  and  he  cannot  cut  down  Trees*  but 
for  neceffary  Houfe-boot,  Plough- boot,  and  Cart- boot, 
and  to  repair  the  ancient  Pales,  and  all  that  the  Bailiff 
may  do,  he  may  do,  and  not  otherwifo. 

XII.  O  U  ERY. 

o 

Whether  the  Committee  of  a  Lunatick ,  can  grant  Copyhold 
Eftates  ? 

SOLUTION. 

9 

The  Committee  of  a  Lunatick  cannot  grant  Copyhold 
Efiates,  but  he  himfelf  may  do  fo  by  his  Steward*  as  ap¬ 
pears  by  this  fubfequcnt  Refolution. 

A* 
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A.  feifed  of  a  Mannor  for  Life,  where  there  were  many 

Copyhold  Eftates,  granta- 
Jrf-  9jac;  *  f  cTmrt  i  ble  by  Copy  of  Court-Roll 

Wards.  Blewits  Cafe,  Leonard  f  T •  r  •  o  rr  rr  , 

43  tor  Lite,  in  PolTeiiion,  and 

for  ‘  another  in  Reverfion, 
granted  the  Stewardftiip  by  Deed,  under  his  Hand  and 
Seal,  to  J*  S .  for  Life,  with  a  Fee  for  executing  thereof; 
and  after  he  became  a  Lunatick,  and  Non  compos  mentis , 
and  fo  was  found  by  Inquisition,  who  was  committed  to 
J.  D.  under  the  Seal  of  the  Court  of  Wards  :  The  Que- 
ftionwas,  Whether  the  Steward*  by  the  Confent  of  the 
Committee,  or  the  Committee  himfclf,  by  their  Steward, 
might  grant  Copyhold  Eftates,  according  to  the  Cuftora 
of  the  Mannor?  It  was  refolved  by  Hobart ,  Chief  Ju¬ 
ft  ice,  and  Tanfield,  Chief  Baron,  That  the  faid  Commit¬ 
tee  could  not  grant  any  Copyhold  Effate  \  for  that  they 
themfelves,  by  Law,  had  no  Eftate  in  the  Mannor,  nor 
are  Lords  thereof,  for  the  time  being  j  but  that  the  faid 
Lunatick,  by  his  Steward,  might  grant  Copyhold  Eftates, 
according  to  the  Cuftom  of  the  Mannor. 

XIII.  Q^U  E  R  Y. 

If  a  Dean  of  Paul’j  happen  to  be  a  Lunatick ,  •who  [hall 
have  the  Cuftody  of  him  ? 


SOLUTION. 


In  the  Reign  of  H.  8.  Face ,  Dean  of  the  Cathedral 

Church  £f  St.  Faul,  was  in 

Vide  ^r  Edit where  (he  Cuftod  of  Ae  Arch. 

this  Cale  is  sited  m  the  Margin.  __.n  r_J  .  .  . 

Biihop  ol  Canterbury ,  being 

a  Lunatick,  the  Queftion  was,  in  the  Court  of  Wards, 
Who  (hall  have  the  Cuftody  ?  And  upon  Precedents 
(hewn,  it  clearly  appeared,  That  the  Arch-Bifhop  ought 
to  have  him  in  Cuftody,  and  not  the  King  :  Which  Pre¬ 
cedents  were  cited  by  one  Mafter  Eyres  y  in  his  Reading  at 
Lincoln s-Inn.  XIV. 
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XIV.  Q^U  ERY. 

If  a  Matt)  in  Criminal  Cafes ,  be  fufpeffed  to  counterfeit 
Madnefs ,  or  Lunacy,  how  fhall  it  be  difcerned ,  'whs* 
ther  he  be  mad>  or  no  ? 

SOLUTION. 

Lunacy,  Madnefs,  or  Franticknefs,  counterfeited,  (hall 
be  enquired  after,  by  an  In- 

queft  impannelled  for  that  W  s  **  ?  5°'  m~  I05- 
purpofe,  as  appears  in  the  Cafe  of  one  Somervile  :  For 
at  a  Meeting  of  the  Juftices,  it  was  demanded  by  the 
Queen’s  Council,  If  Somervile ,  having  been  fufpe&ed  for 
a  Lunatick  in  times  pah,  thould  now  prove  to  be  of  the 
fame  State,  or  Condition,  upon  his  Arraignment,  by  Co¬ 
vin,  or  otherwife  in  Verify,  what  fhall  be  done  in  the 
Cafe  ?  To  which  Demand,  after  divers  Arguments,  it 
was  anfwercd.  That  an  Inqueft  Ihould  be  Impannelled 
to  enquire,  Whether  it  was  of  Malice,  or  no,  &c •  ?  And 
it  was  likewife  refolved  by  the  Opinion  of  all,  That  if  he 
fhould  be  found  a  Lunatick  by  Covin,  or  Diffimulation, 
he  (hall  be  tried  upon  the  principal  Matter,  and  not  con¬ 
demned  to  Vain  Fort ,  &  Dura  as  in  Cafes  of  Felony  : 
But  if  he  will  not  anfwer  dire&ly,  being  of  Sane  Memo- 
rie ,  he  fhall  be  condemned  upon  a  Nihil  dtcit  >  and  not- 
withfianding  he  fhall  have  the  Judgment  that  belongs  to 
High-Treafon,  and  not  his  Penance  Fort ,  &  Dure  :  And 
if  he  be  found  a  Lunatick,  his  Trial  mull  be  deferred  till 
he  be  of  found  Memory.  But  it  was  fully  and  abfolutely 
agreed,  That  it  Somervile  plead  the  General  Iffue,  Non 
Culp,  that  if  afterward  he  upon  Evidence  fhall  come,  and 
not  fpeak  dire&ly,  yet  he  fhall  not  be  taken  for  a  Mad¬ 
man,  or  Lunatick,  for  that  he  has  once  anfwer’d  di- 
re&ly. 

.1  Add 
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Add  hereunto  the  Cafe  of  a  Felon,  reported  by  Judge 

,  t  r  ^  Anderfon ,  where  the  Felon 

Andcrjon  i.  107.  /.  A 

J  '  upon  his  Arraignment  ap¬ 

peared  to  be  mad  '•>  and  it  was  held,  That  it  (hould  be 
enquired  of,  by  an  Inqueft  of  Office  ^  if  he  were  mad  in¬ 
deed,  or  in  (hew  only  ;  and  ii  it  be  found,  that  he  does 
diffemble,  then  the  Judge  may  put  him  to  anfvver,  if  the 
Felon  will  ;  and  if  he  will  not  anfwer  ,  the  Judge 

Pain  Fort,  &  Dure.  Pafs  J^gmeilt  againft 

?  him. 

Thus  much  for  the  Law  of  England :  Now  we  will 
fee  how  the  Civil  Law  runs,  in  the  Cafe  of  Parricide, 
committed  by  one  fuppofed  Mad,  or  Lunatick. 

Divas  Marcus ,  &  Commodus  Scapula  Tertyllo  ref  crip- 
.  T  ..  ..  ,  ferunt  in  heec  verba  :  Siti - 

licis.  D.  I.  18.  14  *  bthqutdo  emptrtum  esi 

tAzlium  pnjeum,  in  eo  fu¬ 
rore  ejfe ,  ut  continues  mentis  alienatione  omni  mtelleflu  ca¬ 
re  at  ,  nec  fubeft  ulla  fufpitio  matrem  ab  eo  Jimulatione 

c.  ,  r  v  dementi#  occifam,  potes  de 

Mmulatiis  furor  poena  dignus  ,  /  7 

D.1.18.13.1.  in  fine D. 2 7.10.6.  modo  P^na  ejus  dftmulare, 

cum  fatis  furore  ipfo  punia - 
tur^  &  tamen  diligentius  eufiodiendus  erit ,  ac^  fi  puta- 
bis^  eti am  vinculo  coercendus,  queniam  tam  ad  poenam^ 
yaam  ad  hit  clam  ejus ,  &  fe cur  it  at  em  proximorum  perti ** 
nebit*  Si  verout  plerumque  adfolet^  intervallis  efuibuf 
dam  fenfu  faniore?  non  forte,  eo  moment  0  fcelus  admif erit , 
nec  morbo  ejus  danda  eft  verna ,  diligent er  explorabis :  Et 
fiepuid  tale  compcreris ,  confutes  nos^  ut  afiimemus ,  an  per 
immanitatem  facinoris,  Ji ,  cum  pofjet  videri  fentire^com- 
miferit ,  fuppUcio  adfiefendus  fit.  In  Englijhthus  :  Mar¬ 
cus ,  and  Commodus ,  t  lie  Emperors,  being  confulted  by 
Scapula  lertyllus^  concerning  oAilius  Frifcus ,  who  had 
killed  his  Mothet,  advifed  as  followeth  :  If  it  clearly 
appear  unto  you,  that  tAElius  Frifcus  was  fo  dihradfed, 
with  a  total  continued  Defedl  of  Under  handing,  that 

•  there 
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there  could  be  no  fufpition,  that  in  a  difTembled  Madnefs, 
his  Mother  was  killed  By  him,  you  may  deiiif  from  the 
Punifhment  of  him,  his  Madnels  it  felf  being  a  fufficient 
Punifhment  :  Yet  you  are  to  take  care,  that  he  be  kept  in 
more  clofely  >  becaufe  fuch  Reftraint  ought  to  be  ufed  for 
his  Punifhment  and  Prefervation,  and  alfo  for  the  Security 
of  others.  But  if,  as  oftentimes  it  happens,  his  Madnefe 
takes  him  by  Fits,  and  at  the  time  of  the  Villany  com¬ 
mitted  he  was  free,  he  ought  not  to  be  excufed  by  colour 
of  his  Difeafe  ;  and  touching  this,  you  are  to  make  good 
Enquiry,  that  we  being  informed,  may  determine  of  the 
Foulnefs  of  the  Fad. 


XV.  ,  Q^U  E  R  Y, 

A  Bargain  by  a  Lunatick^  before  the  Lunacy  found ,  whe¬ 
ther  avoidable ,  by  being  found  a  Lunatick ,  with  a  Re - 
trofpeff  of  fever  al  Tears  ?  ♦ 

SOLUTION. 


Sir  Geoffry  P aimer,  the  De  Term.  SanB.  Mich.  Anm 

King’s  Attorney-General,  in  Camejl«n», 

'  ,11  r  c  Smith  a  Lunatick  again  ft  Sir  Rq* 

on  the  behalf  of  Jerome  b*rc  Parkhurfl 

Smith ,  a  Lunatick,  againft 

Sir  Robert  Varkhurff  and  others. 

The  Bill  did  fugged,  that  by  InquiGtion  taken  befor® 

the  Mayor  of  London ,  by  Virtue  of  a  Writ  to  him  diredf- 

ed,  the  faid  Jerome  Smith  was  the  23d  of  June a  166 4, 

found  a  Lunatick ,  and  had  Lucid  Intervals ,  and  had  not 

fufficient  Government  of  Him  (elf,  his  Lands,  and  Goods  5 

and  that  he  was  Lunatick  the  laid  o ijune-y  1647  5  and 

during  his  Lunacy  he  had  feveral  Sums  of  Money  due  to 

him,  which  he  had  waded,  and  alienated  divers  Goods » 

la  but 
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but  to  whom,  the  Jurors,  were  ignorant.  And  did  charge, 
that  one  .Archibald  owed  the  Luitatick,  duiing  his  Luna¬ 
cy,  1300 /.  by  good  Security  ;  and  that  in  1656  the 
Defendant  cauied  the  Lunatick  toaffign  Archibald  sUebt 
to  him,  and  had  receiv  ed  the  lame,  upon  Colour  of  a  ba- 
tisfadion  given  to  the  Lunatick  tor  the  fame  >  whereas  that 
pretended  Satisfadion  was  not  valuable,  and  was  done  in 
prejudice  of  the  Lunatick  :  And  to  have  an  Account  01 
1300  /.  and  to  be  relieved,  was  the  Scope  of  the  Bill. 

The  Defendant  fets  forth  by  Anfwer,  That  he  fold  the 
faid  J  erome  Smith ,  in  1^56,  a  Manner,.  which  he  much 
detlred  to  buy,  at  1 200 1  it  being  the  Place  of  his  Birth 
Jerome  Smith  afligned  Archibald's  Debt  for  to  fatishe 
himfelf  the Purchafe-Mony,and  pay  theOver-plus  to  Smiths 
which  he  did  j  and  did  convey  the  laid  Mannor  to  Smithy 
and  infilled,  that  Smith  was  not  a  Lunatics  at  that  time, 

and  did  ufually  buy,  and  fell,  &c .  , 

This  being  the  Nature  of  the  Caie,  it  came  hru  wO  be 

heard  before  Juftice  Tyrrel,  who  altho5  it  did  appear,  that 
the  Defendant  had  conveyed  the  faid  Mannor  to  Smith , 
tor  the  faid  1 200  /.  and  that  Smtb  did  at  that  ttme  ufu¬ 
ally  Barter,  and  was  not  found  a  Lunatick  till  eight  Years 
after,  with  a  Pietrofpeft  of  feventeen  Years,  did  order  the 
Defendant  to  Account  for  the  1 300  /.  being  Archibald  s 
Debt,  and  to  fatisHe  the  fame  with  Damages,  without  any 
Provition  for  the  Defendant’s  having  the  Mannor  again, or 
Account  for  the  Mcfne  Profits.  And .  tho*  it  was  Hood  up¬ 
on,  at  the  Hearing,  that  in  Cafe  ot  a  Lunatick,  (where. 
'  the  King  hath  no  lntereH  in  his  Ellate,  but  as  Pater  Pa- 
trie,  commits  him  to  another  to  manage  it  for  him,  the 
Lunat'ck,  in  cafe  he  recover  his  Senles.and  Wits,  (hall  have, 
his  Ellate  again  s  and  if  not,  it  will  go  to  his  Admmilira- 
tors)  the  Lunatick  himfeli  (as  in  the  C.ue  ot  an  Infan  , 
ought  to  have  been  a  Party  :  Yet  that  Opinion  was  over  :; 
ruled  by  the  Judges,  and  by  the  Lord-Keeper,  on  a  He- 
haring  ;  But  the  Lord-Keeper  did  ltay  the  palling  tbn 
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Decree,  and  gave  Liberty  to  the  Defendant  to  traverfethc 
Inquifition. 

Out  of  this  Decree  may  be  collected  thefe  Notes : 

1.  That  the  Tarty  is  admittable  to  traverfe  the  Inqui- 
(ition-i  if  he  pleafes. 

2.  That  generally  a  Lunatick  ought  to  he  made  a  Tarty . 

3.  That  the  Reafon  why  it  was  over-ruled \in  the  Cafe 
aforefaid \  was  >  becaufe  he  might  fiultifie  himfelf 

XVI.  C^u  ERY. 

Whether  the  View  of  Land ,  according  to  the  Statute  of 
•  Weftm.  2.  c.  48.  be  grant  able  in  all  Cafes  to  Infants , 
to  Men  in  Trifon ,  ft?  Lunaticks ,  or  fucb-like . 

SOLUTION. 

Upon  thefe  Words  of  the  Statute  of  Wefim.  2.  0.  48 
Sc.  omnibus  brevibus  per  cjua  tenement  a  petuntur  Ra¬ 
tions  dimifjionis ,  &c.  Sir  Edward  Coke ,  f  and  that  agree¬ 
able  to  the  Books  cited  in  his  Margent)  commenteth  thus : 
Here,  as  in  many  places  [_Dcmifef\  is  applied  to  an  Eftate, 
either  in  Feedimple,  Fee  tail,  or  for  Term  of  Life,  and 
fo  commonly  taken  in  many  Writs.  But  this  Ad  extend- 
eth  not  to  every  kind  of  Demife,  or  Conveyance  ;  for  if 
the  Demi fe,  or  Conveyance,  be  by  Fine,  or  other  Matter 
of  Record,  this  Branch  extends  not  to  it ;  for,  regularly, 
Conveyances,  or  other  Ads  of  Record,  acknowledged,  or 
made  by  one  that  is  Non  compos  mentis ,  or  by  Durejje  of 
Imprifonment,  are  unavoidable  by  him,  or  his  Heirs,  by 
Law  >  and  fuch  Conveyances,  or  other  Ads  of  Ptecord, 
acknowledged,  or  made  by  an  Infant,  are  alfg  unavoida- 

I  l  ble, 


xi8  Clje  Ha8)  Of  Non  Compos  Menffa* 

ble,  unlefs  he  doth  avoid  them  by  Writ  of  Error,  or  Au¬ 
dita  Querela,  during  his  Minority ;  and  therefore  this 
Branch  is  to  be  underftood  of  Alienations  made  in  Vais , 
and  not  by  Matter  of  Record,  Co.  2.  Infi.  f.  483. 

Having  given  fome  Account  of  our  Lunatick  Perfon, 
and  that  by  way  of  Defcription*  Remark,  and  Query,  I 
am  now  to  fpeak  of  the  Drunken,  and  Cup-fhotMan, 
that  is  Non  compos  mentis ,  by  his  own  Folly. 


\ 


PART 
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Part  the  Fourth. 

Of  Him  that  is  Drunken. 

SECT.  L 

A  Drunken  Man ,  how  defers  bed. 

TH  E  Fourth  Sort  of  Non  fane  Memories ,  according 
to  the  Law  of  England ,  is  he  that  is  Drunk  >  one, 
that  (not  by  the  Vifitation  of  God,  but  )  by  his  own  vici¬ 
ous  A6t  and  Folly,  is  lo  overcome  with  Drink,  that  he 
is  deprived,  for  a  time,  of  the  free  life  and  Exercife  of  his 
Reaion  and  Underftanding.  Coke  in  his  Comment  on 
Littleton^  fed.  405.  f  247 .a. 


SECT.  IL  ' % 

Remarks  concerning  Drunkgnnefs 3  and  him  that 

is  Drunken. 

T  7L7 Here Drunkennefs Reigns, there R.eafon  is  an  Exiles 
V  V  Vertuea  Stranger  5  God  an  Enemy  ;  Bkfphemy 
is  Wit  j  Oaths  are  Pehetorick  i  and  Secrets  are  Proclama¬ 
tions.  Noah  difcovered  that  in  one  Hour  drunk,  which 
fober,  he  kept  fecret  Six  hundred  Years.  Set  Francis 
Quarles ,  in  his  Enchiridion ,  Cent.  3 .  cap ,  1 4. 

I  4  IL  R  E- 
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I L  REMARK. 

Drunkennefs  is  the  Vice  of  Brutiffi  Men,  and  of  no 
worth,  for  it  leijds  a  Man  to  all  unworthy  Actions  *,  wit- 
nefs  Alexander,  other  wife  a  great  Prince,  being  over- 
some  with  this  Vice,  killed  his  deareft  Friend,  Clitus  \ 
and  being  come  to  himfelf,  would  have  killed  himfelf, 
for  killing  Clitus .  Charron>  in  his  Treatife  of  Wifdom, 
Lib .  3.  c.  3^.  8c  Peter  de  la  Primandaye ,  in  his  French 
Academy,  cap.  20. 

III.  REMARK. 

That  which  we  do,  being  Evil,  is  notwithftanding  by 
fo  much  the  more  pardonable,  by  how  much  the  Exigence 
of  fo  doing,  or  the  Difficulty  of  doing  otherwife  is  greater  > 
unlefs  this  Necdlity,  or  Difficulty,  have  originally  rifen 
from  our  felves  >  it  is  no  Exeuie  therefore  unto  him,who 
being  Drunk,  committeth  Incefi:,  and  alledgeth,  that 
his  Wits  were  not  his  own  ;  inafmuch  as  himfelf  might 
have  choien,  whether  his  Wits  ffiould  by  that  tneans  have 
been  taken  from  him.  Hooker ,  in  his  Ecclefiaftical  Policy, 
Lib.  1.  [eft.  p.  p .  6p . 

IV.  R  E  M  A  R  K. 


Lot* s  Daughters  made  their  Father  drunk,  and  then 

they  lay  with  him ;  but  he 
knew  it  not :  Whereupon 
St.  Augufiin  pafleth  this 
Sentence  on  him,  That  he 
deferved  to  be  puntjhed ,  not 
for  Incefi ,  but  for  bis  Drun¬ 
kennefs.  Decreti  Secunda 
Tars  Caufa  15.  Qu&fi.i  >c»p.  Grotius  de  jure  belli  &  pacts , 
f.2.  c,2q. Jeff. ip.  m fine.  *  V. 


biebrianjerunt  Loth  filhe  gjus , 
fe  nefeienti  mifeuerunt.  Qua- 
propter  culpandus  eft  qttidm :  non 
iamen  ,  quantum  iUe  tnceflus ,  fed 
quantum  ilia  meretur  Ebrietas. 
Auguftinus,  /.  22.  contra  Fau- 
flum,  ct  44. 
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V.  REMARK. 

The  Moralifts  in  refolving  the  Qu&fflhetherEbriety  can 

excufe, or  extenuate  a  Fault?  ,  ,  T  r  „  , 

do  make  a  Diftindtion  be-  ,  V f°^’ 

*  ~  i  ft  i  •  i  lA-  “e  tletfa  Vita.c.ib.  qu.  j. 

twixt  Actual,  and  Habitual 

Drunkennefs :  The  former  is ,  when  any  Man  beOde 
Intention,  being  ignorant  as  well  of  the  Weaknefs  of 
his  Brain,  as  of  the  Strength  of  the  Liquor,  is  overcome 
with  it.  The  latter  is,  when  a  Man  is  delighted  with  it, 
and  knowingly,  and  willingly,  makes  himfelf  Drunk. 
That  of  A&ual  Drunkennefs  does,  they  lay,  fomewhat 
cxcufe  and  extenuate  the  Fault  ;  and  confequently,  there 
is  allowed  feme  mitigation  of  the  Punilhment :  But  that 
which  is  termed  Habitual  Drunkennefs ,  does  not  at  all 
excule  the  Fault  committed, nor  mitigate  the  Punilhment. 
And  this  is  that  which  Vittacus  intended,  w  hen  he  ena&ed 
a  Law,  That  fuch  a  Perfon  as  lliould  commit  a  Fault  in 
a  drunken  Fit,  Ihould  be  liable  to  a  double  Punilhment  * 
one  for  his  Drunkennefs,  and  the  other  for  his  Ignorance : 
For  as  in  the  Wine  there  is  Poyfon,  fo  in  a  voluntary  Igno¬ 
rance  there  is  a  heinous  Offence. 


VI.  REMARK. 


This  kind  of  Non  compos  mentis ,  according  to  our 
Law,  lhalJ  give  no  Priviledge,  or  Benefit,  to  him,  or  his 
Heirs,  in  Civil  Matters  :  And  as  for  Criminal  Matters,  a 
Drunkard,  who  is  Voluntarius  Daemon,  hath  no  Frivb> 
ledge  thereby  }  but  what  Hurt,  or  Ill,  foever  he  doth,  his 
Drunkennefs  doth  aggravate  it :  Omne  Crimen  Ebrieta^ 
&  incendit ,  detegit ,  Coke  in  his  Comment  on  Little ** 
ton,  fed,  405.  f.  247.  a. 

SECT, 
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SECT.  III. 

The  Queries  with  their  Solutions,  relating  to 

him  that  is  Drunken. 

L  Q^U  E  R  Y. 

Whether  a  Mans  Drunkennefs  can  he  any  good  Plea  in 
in  the  Courts  at  Weftminfter,  either  in  Criminal ,  or 
Civil  Affs  ? 


SOLUTION. 

THE  Judges,  iii  Beverley’s  Cafe,  tho3  they  have 
admitted  a  drunken  Man  to  be,  for  the  time,  a 

Non  compos  mentis  >  yet 
4  Co.  125.  a.  Beverley's  Cafe  have  pronounced,  that  his 
of  Non  compos  mentis.  Drunkennefs  fhali  not  ex¬ 

tenuate  his  Aft,  or  Offence, 
nor  turn  to  his  Avail,  but  it  is  a  great  Offence  in  it  felf, 
and  therefore  doth  aggravate  his  Offence,  and  doth  not 
derogate  from  the  thing  he  doth  in  that  time ,  and 
that  in  Cafe  as  well  touching  his  Life,  as  his  Goods, 
Chattels ,  or  Lands ,  or  any  other  thing  ,  concerning 
him. 


The  Pvule,  Necefitas  inducit  privilegium  quoad  Jura 

privata>  doth  vouchfafe  to  f „ 

1  1  •  r  .  1  The  Lord  Bacon,  in  his  Colie - 

admit  an  Exception,  ✓hen  ^-on  0y  ^axim^  ^gula  $.  p.i$. 

the  Law  doth  intend  fome  Edit.  1639. 

Fault, 
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Fault,  or  Wrong,  in  the  Party  that  hath  brought  him- 

felf  into  the  neceility  3  fo  that  is  NeceJJitas  culpaklts  *  as 

for  Example  :  If  a  Madman  commit  Felony,  he  (hall 

not  lofe  his  Life  for  it,  be- 

eaufe  his  Infirmity  came  by  Co,  Liu  f.  247.  b. 

the  Ad  of  God  :  But  if  a 

drunken  Man  commit  a  Fe-  21  H.  7.  31. 

lony,  he  (hall  not  be  excu- 

fed,  becaufe  his  Imperfedion  came  by  his  own  default  ^ 
For  the  Reafon,  and  Lofs  of  Eleprivation  of  Will,  and 
Eledion  by  Neceility,  and  by  Inhrmity  is  all  one,  for  the 
lack  of  [  Arhitrium  SolutumJ}  is  the  Matter  :  And  there- 
fore  as  Infir mit as  cul pab ills  excufeth  not,  no  mere  doth 
NeceJJitas  culpabilis . 

« 

So  that  it  appears,,  that  if  one  through  his  own  fault 
becomes  A7*?#  compos  mentis ,or  Mad  ;  and  that  if  through 
the  Violence  of  the  fame  Madriefs,  he  hurt  another,  he 
hath  therein  committed  a  Grime,  and  dcferv.es  £0  be  pu- 
nifhed. 

II.  Q^U  ERY, 

4 

A  Drunken  V  erf  on ,  whether  he  may  make  a  Tefia* 
ment  ? 

S  GLUT  I  O  N. 

* 

He,  (faith  Swinlurn)  that  is  overcome  with  Drink, 
during  the  time  of  his  Drun-  \ 

kennefs,  is  compared  to  a  Treatife  of  Tejl  aments,  and  M 

Mad- man  5  and  therefore,  Wills,  Parti.  Sett.  6. 

if  he  make  his  Teftament 

at  that  time,  it  is  void  in  Law  :  Which  is  to  be  under- 
hood,  when  he  is  fo  excehively  drunk,  that  he  is  utterly 
deprived  of  the  ufe  of  Reafon  and  Underftanding.  O- 

t  her  wife, 


11,4  CfjC  ILflfiJ  Of  AW  Compos  Mentis. 

therwife,  ifhebenot  clean  fpent,  albeit  his  Undemand¬ 
ing  be  obfeured,  and  his  Memory  troubled ,  yet  may  he 
make  his  Teftament  being  in  that  Cafe. 

We  will  fubjoyn  to  what  Swinburn  has  faid  for  the 
Solution  of  our  Queftion,  the  Words  of  Dr.  Go  dolphin 
which  are  to  the  fame  effedfc. 

Such  as  are  drunk,  during  the  time  of  being  drunk, 

can  make  no  Teftament 
Orphan's  Legacy ,  Part  i.  c.  8.  that  (hall  be  good  in  Law 
§$.p.z6.  .  yet  underftand  (fays  he )  this 

is  only  when  he  is  Co  excef- 
fively  drunk,  that  he  is  altogether  deprived  for  the  time, 
of  the  ufe  of  Reafon  and  Uncferftanding,  being,  accord¬ 
ing  to  the  Flagon-phrafc,  as  it  were,  dead  drunk  :  For  if 
he  be  but  fo  drunk,  that  his  Underftanding  is  but  fome- 
what  clouded,  and  obfeured,  and  his  Memory  troubled, 
he  may  in  that  Cafe,  make  his  Teftament,  and  it  may  be 
good  in  Law.  He  therefore  that  is  but  exhilarated  with 
Liquor,  and  thereby  doth  but  (bmewhat  deviate  from 
the  Rule  of  right  Reafon,  is  not  the  Perfbn  whom  the 
Law  renders  at  that  time  Intertable  >  but  he  who  by  a 
continual  Cuftom  of  Toping,  or  by  fuch  an  Excels  of 
Dr unkennefs,  hath  fo  exiled  his  Intelle&s,  that  he  hath 
as  it  were,  totally  loft  the  Rational,  and  referved  nothing 
to  himfelf,  but  the  Animal. 

# 

Concerning  the  drunken  Man’s  Will,  fee  more  in  Vaf- 
quez>  de  Succejjl  Crea.  lib .  2.  feff,  13.  Requif,  7*  n,  8. 
&  Simon  de  prat  is  de  inter,  ult.,  voL lib.  2.  dub •  1.  fo~ 
hue*  4*  22. 


III. 
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* 

III.  Q_U  E  R  Y. 

V  '  *  '  | 

W  ai  vie/ate  f-6«  Name  of  others  .With  opprobrious 

Words,  through  Weaknefs  of  their  Brain ,  either  by 
Frenzy,  Drink ,  or  other  Lightnefs,  how  are  they  to 
be  dealt  withal  ? 

SOLUTION.  i 

The  Lawyers  till  us,  That  defamatory  Words  are  ut¬ 
tered  j  either  upon  four®  Ridley's  Fiern  of  the  Civil  and 
Rancour  and  Malice,  Oy  Ecclejtaftical  Lam,  Part  i.tap.j* 
fome  that  envy  another  ^  jeft  , 

with  intent  to  defame  him  3  _ 

and  fpread  abroad  a  Matter  of  Difgrace  upon  him ",  or  in 
fome  (coffin g  and  jelling  manner,  (b  as  facetious  and 
merry  Men  ufe  to  do,  to  make  the  Company  merry 
wherein  they  are  *  or  they  are  (poken  by  fome  that  have 
fome  Weaknefs,  or  Diftemperature  in  their  Brain,  either 
by  Frenzy,  Drink,  or  other  Lightnefs,  or  by  any  Rafti- 
nefsin  their  Tongue. 

1.  If  the  Caufe  of  fuch  Words  be  Rancour,  or  Malice* 
then  are  they  altogether  to  be  punifif  d,  for  that  there  can 
be  no  juftExcufe  made  for  them. 

2.  If  they  be  fpoken  in  a  jetting  manner,  to  make  the 
Company  merry,  if  it  be  in  a  fine  fort  delivered,  it  is  by 
Arifiotle  held  to  be  a  Ver- 

tue  *  ;  but  if  it  be  in  home-  in  Greek,  m 

]y  and'  grofs  fort  delivered,  Latin,  Urbamtas. 

then  is  it  accounted  to  be  a 

kind  of  Rudenels,  or  Ruftidty  >  but  whether  way  (o 
ever  they  be  uttered,  there  is  for  the  molt  part  no  advan¬ 
tage  taken  againft  them  i  unkfs  thereby  there  follow  any 
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Difcredit  to  the  Party  upon  whom  fuch  Jefts  are  broken 

for  then  are  they  not  with- 
Lufus  Nonius  in  Culpa  e&,D.u  out  blame  :  Neither  can 
12.  io.  D.  47.  2. 50.  4.  that  be  called  a  Jeft,  or 

Sport,  whereby  a  Man’s 
good  Name  is  hurt,  or  any  Crime  impofed  upon  him. 

3.  The  like  may  be  pronounced  of  fuch  as  fpeak  hardly 
of  any,  by  the  Lubricity  of  their  Tongue,  or  Weakness 

of  their  Brain ,  through 


*  Nam  &  pcrfonam  fpecian* 
dam  ejfe ,  an  potuerit  facerey  & 
an  ante  quid  fecerit ",  dr  an  cogi- 
t  aver  it  dr  an  fan a  mentis  fuerit  , 
nec  lubricum  linguae  sd  poc- 
nam  facile  trahendum  eft. 
Quamquam  ii  temerarii  digni 
poena  fint,  tamen  ut  infants  par - 
cendum  eft.  D.  48.  4.  4.  3. 


Frenzy,  or  Drink,  who  for 
that  they  are  not  thought 
to  fpeak  fuch  Words  mali- 
cioully,  pafs  for  the  moft 
part  unpunilhed  *  ;  no,  tho* 
a  Man  in  this  Cafe  fpeak  ill 
of  the  Prince  himfelf :  And 
the  Civil  Law  is  fo  far  from 


taking  hold  of  fuch  Words  in  thefe  Cafes,  that  the  Ro¬ 
man  Emperors  themfelves,  viz,,  Theod.  Arcad .  and  Ho¬ 
nor  uu^  have  in  an  ancient  Conftitution,  extant  in  the  Code 
of  Juftinian ,  faid  of  them  thus : 

Siquis  Mo  deft  t£  riefeius , 
C  9.  7.  Lex  unic.  Siquis  Im*  &  pudorit  ignarus ,  impro • 

perqten  maledident.  ptfulantique  maledlBo 

tv  Dnmkennefs ,  Temulentus ,  ■  n  la- 

DrtmBn,  Cupftot  •  of  fuch  fee  no™,nf  n0P  *  ttMtdcr.t  La 

more,  D.  48. 3. 12.  D.  48.  19.  cejjenda.ac  i  emulenti  a  f  jur¬ 
is,  z.D.  49. 1 6.  6.2.  bulentus  obtr  eclat  or  tempo- 

ram  noftrorum  fuerit ,  eum 
Vsente  nolumus  fubjugari ,  neque  durum  aliquid, ,  nec  afpe - 
rum  volumus  fuftinere  :  ftfuoniam  ft  ex  levitate  procejfe- 
nt-t  conternnendum  eft :  Si  ex  injania,  miferatione  dignifm 

fimum  :  St  ah  injuria ,  re- 
Note,  Queen  Elizabeth,  after  mittendum  *  .*  If  any  Man 
Sir  John  Perot  was  condemned  ,  ,  R  ,  ^  Emperor  if 

to  die ,  tp as  often  heard  to  com-  or  t  r  1  1 

mend  the  Refcript  of  thofe  Emperors }  CambdenV  Eiiz.  Anno  1593. 
p.  41 1.  Engl  Edit.  1639. 


Cf)C£ato  Of  Non  Compos  Mentis,  127 

of  Lightnefi)  it  is  to  be  contemned ;  if  of  Madnefs^  to  be 
fitied  9  if  of  Injury ,  to  be  remitted. 

I  (hall  conclude  the  wholeTra&,with  a  remarkble  Ex¬ 
ample  that  I  have  met  with¬ 
al,  and  which  I  cannot  here  Peter  de  la  Primauday,  in  hk 
let  gc  in  Silence  ;  and  3tis  French  Academy,  c.  36. 

of  the  Prudence  of  Dionyfi- 

m ,  the  Elder,  King  of  Syracufe ,  in  puniftiing  evil  Spea¬ 
kers  :  c  This  King  being  told,  That  two  young  Men,  as 
‘  they  were  drinking  together,  had  fpoken  many  out- 
€  rageous  Words  of  his  Majefty  >  The  King  invited  them 
c  both  to  Supper ,  and  perceiving,  that  one  of  them,  af- 
4  ter  he  had  taken  a  little  Wine  into  his  Head,  uttered, 
c  and  committed  much  Folly  >  and  that  contrari wife,  the 
c  other  was  very  flayed,  and  drunk  but  a  little,  the  King 
c  punifhed  this  Fellow,  as  one  that  was  malicious,  and 
c  had  been  his  Enemy  of  fet  purpofe  *  but  forgave  the 
c  other  as  being  drunken,  and  moved  by  the  Wine  to 
4  fpeak  ill  of  him. 
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